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(5: 05- CV- 868)

Bef ore DAVI S, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM *

WIlliam Henry Cantrell challenges the Conm ssioner of the
Social Security Adm nistration’s final decision denying his claim
for disability benefits, which was affirnmed by the district court.
Cantrell cl ai ns: in finding he was not disabled, the
Adm ni strative Law Judge (ALJ) inproperly defined “nobderate” in
relation to nmental limtations; and the Appeals Council failed to
consi der evidence he submtted that was all egedly new and nateri al

and woul d provide a basis for changing the decision of the ALJ.

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



As an applicant for disability benefits, Cantrell bore the
initial burden of proving he was disabled by establishing a
physical or nental inpairnment prevented him from engaging in
substantial gainful activity for at least 12 nonths. 42 U S. C. 8§
423. Once he satisfied this burden, the Secretary bore the burden
of establishing he did not have any inpairnents significantly
limting his physical or nmental ability to do work activities, and
therefore was not disabl ed. See 20 C.F.R 88 404.1520(c) and
416.920(c); Johnson v. Bowen, 864 F.2d 340, 344 (5th Cr. 1988).

The ALJ found Cantrell had the residual functional capacity
(RFC) for a full range of nediumwork, with, inter alia, “noderate”
limtations in his ability to maintain attention and concentration
for extended periods, to interact wth the general public, and to
accept instructions and respond appropriately to supervisors. This
determ nation was based in part on the reports from a state
consultant’s assessnent of Cantrell’s ability to work. A
vocati onal expert testified that an individual with Cantrell’s RFC
could not performhis past work as a sal es agent but coul d perform
his past work as a ganbling dealer. The ALJ defined “noderate”,
both in his decision and in the interrogatories directed to the
vocati onal expert, as neaning “there are sone noderate |imtations,
but the person can still performthe task satisfactorily”.

After the ALJ issued his decision finding himnot disabled,

Cantrell submtted additional evidence to the Appeals Council



regarding treatnment he received for two nedical conditions. (The
evidence had apparently been inadvertently |left out of the
adm nistrative transcript. Accordingly, the Agency filed a
suppl enental transcript.) The Appeals Council reviews a case if,
inter alia, it receives new and material evidence and the deci sion
is contrary to the weight of all the evidence in the record. 20
C.F.R 8 404.970(b). The Appeals Council denied Cantrell’ s request
for reviewin a witten order.

Pursuant to 42 U S.C 8§ 405(g), our court reviews whether
substantial record evidence supports the Comm ssioner’s final
deci sion and whether, in reaching it, the Conm ssioner applied
proper |legal standards. Perez v. Barnhart, 415 F. 3d 457, 461 (5th
Cir. 2005). Substantial evidence is nore than a nere scintilla,
|l ess than a preponderance, and “‘such relevant evidence as a
reasonabl e m nd m ght accept as adequate to support a concl usion’”
ld. (quoting Greenspan v. Shalala, 38 F.3d 232, 236 (5th Gr.
1994)).

Cantrell clainms that, because “noderate” falls between “m|d”
and “marked”, which are defined in the regulations, it should
indicate a greater degree of limtation than that in the ALJ s
definition. Al t hough the term “noderate” is not defined in the
regul ati ons or the Program Operations Manual System Cantrell does
not show the definition used by the ALJ conflicts with either.

“Marked” is defined as “nore than noderate but | ess than extrene”.



20 CF.R Pt. 404, Subpt. P, App. 1, 8 12.00(c). Accordi ngly,
“nmoderate” is | ess severe and was not used in a manner inconsistent
with the regul ati ons. Mor eover, there is substanti al evidence the
vocati onal expert understood the degree of limtation at issue in
assessing what |evel of work a person with Cantrell’s RFC could
perform

The record also contains substantial evidence the Appeals
Counci |l considered all of the evidence, includingthe post-decision
suppl enental records submtted by Cantrell, in denying his request
for review. Inits order, the Appeals Council specifically stated
it had considered the additional evidence and found it did not
warrant changing the ALJ's disability decision. Furthernore, the
final no-disability decision is supported by substantial evidence:
Cantrell has not shown no credible choices or nedical evidence
support the decision. See Hanmes v. Heckler, 707 F.2d 162, 164 (5th
Cr. 1983) (“*[N o substantial evidence’ will be found only where

there is a ‘conspicuous absence of credible choices or no

contrary nedi cal evidence (citations omtted)).

AFFI RVED



