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CARLOS W LMER PALACI CS, al so known as Jose Perez Antoni o,
al so known as Jose Maurico Pal acio, also as Marcos

Rodri guez- Al varenga, al so known as Jose Maurico Pal aci os,
al so known as Jesus Enriquez, also known as Carl os

Her nandez, al so known as Carl os Pal aci os- Pal aci os, al so
known as Marcos Rodriguez, also known as Carlos W ner
Her nandez, al so known as Sanuel Rodriguez, al so known

as Wl ner Pal acios, also known as C. W Pal aci os, al so
known as Jose Hernandez Pal aci o, al so known as Jose

Ant oni o Perez, also known as Antoni o Rodri guez

Def endant - Appel | ant

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 2:06-CR-169-1

Before KING HI G3 NBOTHAM and GARZA, Circuit Judges.
PER CURI AM ~

Carl os Wl ner Pal aci os appeals fromhis guilty-plea
conviction and sentence for illegal reentry after deportation

fromthe United States. He argues that the district court erred

" Pursuant to 5THCQR R 47.5, the court has deterni ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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by relying on the presentence report’s characterization of his
prior conviction as a drug trafficking offense to enhance his
sentence pursuant to U S.S.G 8§ 2L1.2(b)(1)(B). As Palacios did
not preserve this issue in the court below, we review for plain

error. See United States v. Villegas, 404 F.3d 355, 358 (5th

Cir. 2005). Plain error exists when “(1) there was an error;
(2) the error was clear and obvious; and (3) the error affected
the defendant’s substantial rights.” [d.

To determ ne whether a prior conviction qualifies as a drug
trafficking offense under 8§ 2L1.2, the court may consider “the
statutory definition, charging docunent, witten plea agreenent,
transcript of plea colloquy, and any explicit factual finding by

the trial judge to which the defendant assented.” Shepard v.

United States, 544 U. S. 13, 16 (2005). “[U] nder Shepard, a

district court is not permtted to rely on a PSR s
characterization of a defendant’s prior offense for enhancenent

purposes.” United States v. Garza-lopez, 410 F.3d 268, 274 (5th

Cr. 2005).

Because the district court did not have access to any
Shepar d- approved docunents at the tinme of sentencing, the
district court erred in enhancing the sentence. This error was

cl ear and obvi ous because it conflicts with Shepard. See United

States v. Ochoa-Cruz, 442 F.3d 865, 867 (5th G r. 2006).

In order to prove the third prong of the plain error test,

Pal aci os nust prove that if the district court relied the state
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court judgnent and information at sentencing it would not have

enhanced his sentence pursuant to 8§ 2L1.2(b)(1)(B). See Cchoa-

Cruz, 442 F.3d at 867. |In the instant case, the state court
judgnent and information are too anbi guous to show whet her

Pal aci os was convicted of a drug trafficking offense warranting a
12-1 evel enhancenent. Accordingly, it is inpossible to determ ne
whet her Pal aci os woul d have received a | esser sentence if the
district court had reviewed these state court records. The
proper renmedy in such a case is a remand for devel opnent of the

record and resentencing. See United States v. Bonill a-Mingi a,

422 F.3d 316, 321 (5th Gir.), cert denied, 126 S. C. 819 (2005).

For these reasons, we vacate Pal acios’'s sentence and remand
for devel opnent of the record and resentencing.

VACATED AND REMANDED



