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Jose Luis Balderas, federal prisoner # 24696-179, appeals
followng the denial of his 28 U S.C 8§ 2255 notion, wherein he
chal | enged his conviction for conspiracy to conmit wre fraud and
mai | fraud and conspiracy to |aunder noney. The district court
granted Balderas a |imted certificate of appealability (COA) on
the i ssue whether the CGovernnent breached his plea agreenent and,
if so, whether Balderas’s waiver of appeal is valid. W review

concl usions of |aw underlying the denial of a 8§ 2255 noti on de

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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novo and factual findings for clear error. United States V.

Stricklin, 290 F.3d 748, 750 (5th Gr. 2002).

Wth the benefit of |iberal construction, Bal deras argues that
the Governnent breached the plea agreenent because it advocated
sent enci ng enhancenents that were not included in the agreenent and
that defense counsel was ineffective for failing to raise this
i ssue at sentencing or on appeal. W conclude that the Governnent
provided the district court with factual infornmation at sentencing
and did not affirmatively advocate for the sentenci ng enhancenents.

See United States v. Minoz, 408 F.3d 222, 227 (5th Gr. 2005).

Bal deras also argues that the Governnent breached the plea
agreenent by failing to nove for a prom sed downward departure
The Governnent did not bargain away its discretion to nove for a

departure; consequently, there is no breach. See United States v.

Aderholt, 87 F.3d 740, 742 (5th Cr. 1996).

Because we concl ude that the plea agreenent was not breached,
we do not address clainms which the district court held were barred
by the appeal waiver, including the claimthat the district court

violated Balderas’s Sixth Amendnent rights and United States v.

Booker, 543 U. S. 220 (2005). See United States v. Burns, 433 F. 3d

442, 450-51 (5th Cr. 2005).

Bal deras further argues that (1) his counsel was ineffective
for failing to file a direct appeal when expressly told to do so;
(2) the district court’s order of restitution exceeded the scope of

the indictnment and the pl ea agreenent, and counsel was ineffective



No. 06-40042
-3-

for failing to object to the restitution order; and (3) the appeal
wai ver is invalid because of an anbiguity in the plea agreenent
concerning restitution. W do not consider these i ssues raised for

the first tinme on appeal. See United States v. Cervantes, 132 F. 3d

1106, 1109 (5th Gr. 1998).

The district court’s judgnent is AFFI RVED



