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PER CURI AM *

This court previously affirnmed the conviction and sentence of
Appel  ant, Jesus Ram rez-Alvarez. United States v. Ram rez-Al varez,
202 F. App’'x 828 (5th GCr. 2006). On March 30, 2007, the Suprene
Court vacated our judgnment in this case and renmanded the case to
this court for further considerationin light of Lopez v. Gonzal es,
127 S.Ct. 625 (2006).

Fol |l ow ng the Suprenme Court’s remand we recei ved suppl enent al

"Pursuant to 5th Cir. R. 47.5, the Court has determined that this opinion should not be published
and is not precedent except under the limited circumstances set forth in 5th Cir. R. 47.5.4.



letter briefs from both parties with respect to the inpact of
Lopez. The governnent concedes and we agree that, under Lopez, the
district court erred in inposing an eight-I|level enhancenent for
Appel lant’s prior Texas controll ed substance conviction.? Ranmrez
remains in custody in federal prison, with a projected rel ease date
of March 8, 2008. Accordingly, the appeal is not noot. See United
States v. RosenbaumAlanis, _ F.3d __, No. 05-41400, 2007 W
926832 (5th Cr. Mar. 29, 2007).
For the foregoing reasons, we AFFIRM Ramrez’s conviction

VACATE hi s sentence, and REMAND f or resentencing i n accordance with

Lopez.

%A second basis for the eight-level enhancement was Ramirez’s prior 2002 illegal re-entry
conviction, which itself can qualify as an aggravated felony if the alien was previously deported on the
basis of a separate aggravated felony. See 8 U.S.C. 8 1101(a)(43)(0O). However, the parties agree that
the illegal re-entry conviction is not an aggravated felony here, because it merely followed the Texas
controlled substance conviction, which is not an aggravated felony under Lopez.



