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Before DAVIS, SM TH, and WENER, C rcuit Judges.
PER CURI AM *

Janes Boyd Ham Iton pleaded guilty to conspiracy to
manuf acture, distribute, or possess with intent to manufacture,
distribute, or dispense nethanphetam ne. He was sentenced to 71
nmont hs of inprisonnment, four years of supervised release, and a
$100 special assessnment. Because the Governnent does not seek to

i nvoke Ham Iton’s appeal waiver, it is not binding. See United

States v. Story, 439 F.3d 226, 230-31 (5th Cr. 2006).

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Ham | ton argues on appeal that his post-Booker™ sentence
was unconstitutional under Booker because it was increased based
on facts that were not admtted by himor found by a jury. He
contends that the district court’s use of the Guidelines violated
the Sixth Amendnent, even if the district court |abeled them as
advi sory only, because “[t]he district court continues to use the
guidelines in a mandatory fashion.”

By rendering the Quidelines advisory only, Booker elimnated
the Si xth Anendnent concerns that prohibited a sentencing judge

fromfinding all facts relevant to sentencing. United States V.

Mares, 402 F.3d 511, 519 (5th Cr.), cert. denied, 126 S. C. 43

(2005). Hamlton was sentenced under a post-Booker advisory

gui delines system and there is no indication in the record that
the district court erroneously treated the CGuidelines as
mandatory. Therefore, Ham lton’s argunent |acks nerit.

AFFI RVED.

“United States v. Booker, 543 U.S. 220 (2005).




