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Ti not hy Janmes Reed appeals his sentence after a guilty-
plea conviction for transporting illegal aliens in the United
States for private financial gainin violation of 18 U.S.C. § 1324.
The district court inposed a non-guidelines sentence of thirty
months after finding that Reed had “stuffed” twenty-three ill egal
aliens in the cranped sl eeper conpartnent of his tractor-trailer.
The court cal cul ated Reed’s gui deline range between 18-24 nonths

after deducting two points for acceptance of responsibility.

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5.4.



Reed argues, and the governnent concedes, that the
district court erred by deducting only two points for Reed' s
acceptance of responsibility. See US S. G 8§ 1Bl.1(a)-(i). Had
the district court correctly deducted three points, Reed s
guideline range would have been 15-21 nonths. Reed further
contends that the district court erred by inposing an upward
vari ance based on factors already considered by the sentencing

guidelines. See United States v. Andrews, 390 F.3d 840, 847 (5th

Cr. 2004). He notes that the guidelines already increased his
base of fense | evel because of the nunber of aliens involved and for
creating a substantial risk of death or serious bodily injury.

After United States v. Booker, 543 U S. 220, 125 S. C

738 (2005), this court reviews Reed’ s sentence for reasonabl eness.

United States v. Perrin, 478 F.3d 672, 675-76 (5th Cr. 2007). *“A

non- Gui del i ne sentence unreasonably fails to reflect the statutory
sentencing factors where it (1) does not account for a factor that
shoul d have received significant weight, (2) gives significant
weight to an irrelevant or inproper factor, or (3) represents a
clear error of judgnent in balancing the sentencing factors.” [d.

(quoting United States v. Smth, 440 F.3d 704, 708 (5th GCr.

2006)) .

Because Reed failed to object below, we review for plain
error. Under this standard of review, Reed nust establish (1) an
error; (2) that is clear and obvious; and (3) that affected his

substantial rights. United States v. Hernandez-Martinez, 485 F. 3d
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270, 273 (5th CGr. 2007) (citing United States v. O ano, 507 U. S.

725, 732-34, 113 S. . 1770, 1776-78 (1993)). “If these conditions
are nmet, this court can exercise its discretion to notice the
forfeited error only if the error seriously affects the fairness,
integrity, or public reputation of judicial proceedings.” 1d.
(internal quotation marks omtted).

Reed cannot prove that the error affected his substanti al
rights. Expressing its disbelief that Reed was able to fit nore
t han ei ght persons in such a snmall space, the district court stated
at sentencing that the maxi nrumanount of twenty-four nonths did not
adequately cover Reed’'s conduct. See O ano, 507 U S. at 734, 113
S.C. at 1778 (error nust affect outcone of the proceeding). The
district court reasonably concluded that stuffing twenty-three
illegal aliens in the sleeper conpartnent of a tractor trailer
exhibits a kind and degree of conduct not considered by the
gui del i nes. Reed thus cannot neet his burden to show that the
error affected the outcone of the proceedings or that the district
court woul d have i nposed a sentence lower than thirty nonths. See

United States v. Doni nquez Benitez, 542 U S. 74, 81-82, 124 S. C

2333, 2339-40 (2004). Even assuming that this error affected
Reed’ s substantial rights, the district court’s failure to correct
it does not “affect[] the fairness, integrity, or public
reputation” of the proceeding. O ano, 507 U S at 732, 113 S. C

at 1776 (internal quotation marks omtted).



AFFI RMED.



