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PER CURI AM

Ant hony Ray Dail ey appeals fromhis conviction follow ng a
jury trial for three counts of bank robbery and ai di ng and
abetting, in violation of 18 U S.C. 88 2113(a) and 2. He argues
first that an in-court identification by Sara Braswell viol ated
due process because it was tainted by inperm ssibly suggestive
pretrial circunmstances and that the Governnent failed to disclose

that she would make an in-court identification. Braswel | had

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



failed to identify Dailey in a photographic |ineup but then

w tnessed Dailey being led into court at a pretrial hearing
wearing prison clothing. Dailey was identified as a partici pant
in the robberies by two acconplices and another teller, Karen

Al exander, however, and we conclude that any error in Braswell’s
identification of Dailey was harm ess and does not present

grounds for reversal. See United States v. Watkins, 741 F.2d

692, 695 (5th Cir. 1984).

Dai |l ey al so argues that Al exander’s in-court identification
was tainted by an inperm ssibly suggestive pretrial photographic
lineup. We ordinarily enploy a two-part test to anal yze the
adm ssibility of identification evidence, asking (1) "whether the
identification procedure was inpermssibly suggestive" and (2)
"whet her the procedure posed a very substantial |ikelihood of

irreparable msidentification." United States v. Rogers, 126

F.3d 655, 658 (5th Gr. 1997). After reviewing the record, we
concl ude that the photographic |ineup presented to Al exander was
not inperm ssibly suggestive, and we do not consider the second

part of the test. See Peters v. Wiitley, 942 F.2d 937, 939 (5th

Cr. 1991).

Dai |l ey al so chal l enges the sufficiency of the evidence to
support his convictions, and he argues that there was a fatal
vari ance between the indictnment and the testinony with respect to
the robbery charged in count three of the indictnent. As noted

above, two of Dailey’ s acconplices identified himas a



participant in all the robberies and Al exander identified himin
a photographic array and in court. The testinony of the
acconplices alone was sufficient to support the convictions

because the testinony was not incredible on its face. See United

States v. Bernea, 30 F.3d 1539, 1552 (5th G r. 1994). Dailey’s

chal l enges to the acconplice testinony concern the credibility of

t he evidence, which we do not consider on appeal. See United

States v. Garcia, 995 F.2d 556, 561 (5th Cr. 1993). Because a

rational jury could find Dailey was a participant in all three

robberi es, the evidence was sufficient. See Jackson v. Virginia,

443 U. S. 307, 319 (1979). Dailey’ s claimof a variance in the
indictnment fails as the alleged variance was not material, and
Dai | ey concedes that he cannot neet the harm ess error standard.

See United States v. Freeman, 434 F.3d 369, 374 (5th Cr. 2005).

Dail ey further argues that the district court erroneously
failed to charge the jury that it could consider the prior
convictions of the acconplices to discredit their testinony.
Dailey fails to show that the district court’s charge did not
adequately address the credibility of the acconplice testinony,
and he has not shown that the charge seriously inpaired his

ability to present his defense. See United States v. Tonblin,

46 F.3d 1369, 1378 (5th Gr. 1995).
Dail ey has filed several pro se notions asking that his
counsel withdraw and that he be permtted to proceed pro se.

He al so seeks perm ssion to file one copy of a pro se brief, to



file his brief late, and to exceed the page |[imtations in a pro
se brief. Dailey s request to proceed pro se, filed after

counsel has filed an appellate brief and the Governnent filed its
responsive brief, is untinely. H's notions are therefore deni ed.

See United States v. Wagner, 158 F.3d 901, 902-03 (5th Cr.

1998); see also Martinez v. Court of Appeal of California,

528 U. S. 152, 163 (2000)

AFFI RVED; ALL OUTSTANDI NG MOTI ONS DENI ED.



