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PER CURI AM ~

David Cross, a Texas prisoner, appeals a summary judgnent for
defendants in his civil rights action filed under 42 U . S.C. § 1983.

He alleges that defendants retaliated against him for filing a

" Pursuant to 5THQR R 47.5, the court has deternined that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.
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civil rights action and that they were deliberately indifferent to
hi s serious nedi cal needs.
This court reviews the grant of a notion for sunmary j udgnent

de novo. Hart v. Hairston, 343 F.3d 762, 764 (5th Cr. 2003).

Summary judgnent is appropriate where, considering all of the alle-
gations in the pleadings, depositions, adm ssions, answers to in-
terrogatories, and affidavits, and drawing i nferences in the |ight
nost favorable to the nonnoving party, there i s no genui ne i ssue of
material fact and the noving party is entitled to judgnent as a

matter of law Febp. R CQv. P. 56(c); Little v. Liquid Air Corp.

37 F.3d 1069, 1075 (5th Gr. 1994) (en banc). |f the noving party
meets his burden of showing that no genuine issue exists, the
burden shifts to the nonnoving party to produce evidence or set
forth specific facts showi ng the existence of a genuine issue for

trial. Celotex Corp. v. Catrett, 477 U S. 317, 324 (1986).

Prisoners are constitutionally protected fromretaliation for
conpl ai ning about a prison official’s actions to a supervisor or
for exercising their right of access to the courts. Wods V.

Smth, 60 F.3d 1161, 1164 (5th Cr. 1995); Jackson v. Cain,

864 F.2d 1235, 1248 (5th Gr. 1989). To state a valid claimfor
retaliation under 8§ 1983, a prisoner nust (1) point to a specific
constitutional right that has been violated; (2) produce direct
evidence of a chronology of events pointing to the defendant’s
intent toretaliate against the prisoner for exercising a constitu-

tional right; (3) show a retaliatory adverse act, and (4) show
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causation, i.e., that, but for the defendants’ retaliatory notive,
the conpl ai ned of incident(s) would not have occurred. Hart, 343
F.3d at 764.

Because Cross has not briefed his district court argunents
t hat t he def endants’ housi ng assi gnnents w th dangerous i nmat es and
their failure to investigate threats to his |ife were acts of re-

taliation, those clains are abandoned. See Yohey v. Collins, 985

F.2d 222, 224-25 (5th Gr. 1983). The summary judgnent on those
clainms is affirnmed.

G ven the presence of a weapon in his cell, Cross has not
shown that a di sputed issue of material fact exists relative to his
claimthat the defendants’ disciplinary case against himfor pos-
sessi ng a weapon was an act of retaliation. Accordingly, the sum
mary judgnment on that claimis also affirned.

Nor has Cross shown that the defendants’ two-day delay in re-
turning himto the first floor after he was injured was an act of
retaliation or that the delay constituted deliberate indifference
to his nedical needs. The summary judgnent on those clains is
af firmed.

Cross has shown, however, that it was error to grant sunmary
judgnent for defendant Brownell on his claim the nove from the
first floor to the second was retaliatory. The district court de-
term ned that the chronology of events did not support a retali a-
tion claimbecause neither defendant Rosas nor Brownell had been

named in a prior civil action or a grievance filed by Cross. Cross
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has established a chronol ogy of events show ng retaliatory notive
given that the unexplained nove followed his filing of a civi

rights action against prison officials. Moreover, Cross asserts
t hat he naned dDef endants Al corta, Rosas, and Kennedy in his prior
civil action and that defendant Brownell conspired with themto
retaliate against himfor filing the suit. That Brownell was not
named in a prior civil action or grievance is not dispositive of
whet her he had retaliatory intent when he authorized the nobve
Def endants did not supply Brownell’s affidavit or otherw se expl ain
why he authorized the nove. Therefore, the defendants, as the
nmovi ng parties, did not neet their burden of proving that no genu-
ine issue existed relative to the reason that Brownell|l authorized

t he nove. See Celotex, 477 U S. at 324; Hart, 343 F.3d at 765

(noting that verified allegation in prisoner’s conplaint was com
petent summary judgnment evi dence that created genuine issue of ma-
terial fact relative to causation).

Cross established that the nove to the second floor was an
adverse act and that but for the act, he would not have injured
hinmself: He was required to clinb stairs in contradiction to his
medi cal restrictions and ultimately fell and sustained injuries.
Furt hernore, as the di scussi on bel ow denonstrates, a material issue
of fact exists regardi ng whet her he has established the violation
of a specific constitutional right.

Cross argues that the nove to the second floor violated

his Eighth Arendnent right to be free fromcruel and unusual pun-
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ishment. Prison officials violate the constitutional prohibition
agai nst cruel and unusual puni shnment when they denonstrate delib-
erate indifference to a prisoner’s serious nedical needs, consti-
tuting an unnecessary and wanton infliction of pain. Wlson v.
Seiter, 501 U S. 294, 297 (1991). The Suprene Court has adopted
“subj ective recklessness as used in the crimnal |law' as the ap-

propriate test for deliberate indifference. Farner v. Brennan, 511

U S. 825, 839-41 (1994). Thus, a prison official acts with deli b-
erate indifference “only if he knows that inmates face a substan-
tial risk of serious harm and disregards that risk by failing to
t ake reasonabl e neasures to abate it.” 1d. at 847. For an offi-
cial to act with deliberate indifference, “the official nmust both
be aware of facts from which the inference could be drawn that a
substantial risk of serious harmexists, and he nust al so draw the
inference.” |d. at 837. Acts of negligence or neglect are insuf-

ficient to give rise to a 8§ 1983 cause of action. Varnado v. Ly-

naugh, 920 F.2d 320, 321 (5th Gir. 1991).

That Cross had nedical restrictions related to an i njured foot
and high blood pressure that required that he be housed on the
first floor is not disputed. Defendants have produced no evi dence
show ng that Brownell was not aware of Cross’s nedical restric-
tions. |Instead, their argunent was that, because Cross failed to
produce evi dence that he filed gri evances about the nove, he had no
evi dence that Brownell was aware of the error.

As the noving parties, however, defendants had the burden of
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produci ng evi dence that no i ssue of materi al fact existed regarding

this claim See Celotex, 477 U.S. at 324. Cross’s failure to pro-

duce evidence that he filed grievances alerting Brownell of the
problem with being on the second floor is irrelevant. Whet her
Brownell was aware that Cross faced a substantial risk of serious
harmif he was housed on the second floor is a genuine issue of
materi al fact.

Because genui ne issues of material fact are present regarding
Cross’s claimthat the nove to the second floor was retaliatory,
the summary judgnment for Brownell is vacated, and the case is
remanded for proceedings consistent with this opinion. See Hart,
343 F. 3d at 765. Because Cross did not sufficiently establish a
retaliatory notive for the other defendants, the sumary judgnent
for themrelative to this claimis affirned.

AFFI RVED | N PART; VACATED AND REMANDED | N PART.



