United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T March 15, 2007

Charles R. Fulbruge llI
Clerk

No. 06-40589
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JAVI ER HERNANDEZ- PENAL OSA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(2: 05-CR-663-ALL)

Before SMTH, WENER, and ONEN, Ci rcuit Judges.
PER CURI AM *

Def endant - Appel | ant Javi er Hernandez-Penal osa appeals his
guilty-plea conviction of, and sentence for, violating 8 U.S.C. §
1326 by being found in the United States w thout perm ssion
foll ow ng deportation.

Her nandez- Penal osa challenges his sentence, arguing that
because the district court did not state that the Sentencing
Cui del i nes are advisory, did not consider his mtigating evidence,
and inposed a sentence identical to that which would have been

i nposed under t he mandat ory Cui del i nes schene, the sentencing court

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



effectively treated the Cuidelines as mandatory. The gover nnent
seeks to enforce Hernandez-Penal osa’s sentenci ng wai ver of appeal.
The record shows that the waiver was knowi ng and voluntary and,
based on the plain language of the agreenent, applies to the

ci rcunst ances at hand. See United States v. Bond, 414 F.3d 542,

544 (5th Cr. 2005). Accordingly, we do not address Hernandez-
Penal osa’ s sentencing challenge. See id. at 546.

Her nandez- Penal osa argues that, in |ight of Apprendi v. New

Jersey, 530 U S. 466 (2000), his 57-nonth term of inprisonnent
exceeds the statutory maxi mum sentence allowed for the 8§ 1326(a)
offense charged in his indictnent. He <challenges the
constitutionality of 8 1326(b)'s treatnent of prior felony and
aggravated felony convictions as sentencing factors rather than
el emrents of the offense, which nust be found by a jury. Hernandez-
Penal osa’ s constitutional chal | enge IS forecl osed by

Al nendarez-Torres v. United States, 523 U S 224, 235 (1998).

Al t hough he cont ends that Al nendarez-Torres was i ncorrectly deci ded

and that a mjority of the Suprene Court would overrule

Al nendarez-Torres in |light of Apprendi, we have repeatedly rejected

such argunents on the basis that Al nendarez-Torres renai ns bi ndi ng.

See United States v. Garza-lopez, 410 F.3d 268, 276 (5th Cr.),

cert. denied, 126 S. . 298 (2005). Hernandez-Penal osa properly

concedes that his argunent is foreclosed in [|ight of

Al nendarez-Torres and circuit precedent, and that he raises it here




solely to preserve it for further review W GRANT the
gover nnent’ s unopposed noti on for summary affirmance of this issue.

The governnment noved for dism ssal of the appeal as barred by
Her nandez- Penal osa’s wai ver of appeal. As the challenge to the
constitutionality of 8 1326(b) is arguably not waived, the notion
to dismss is DENNED. As it is clear, however, that Hernandez-
Penal osa’ s appeal of his sentence is barred by his waiver and that
his sentence should be affirned, the governnent’s notion for an
extension of tinme to file a brief is DEN ED as unnecessary. For
t he foregoi ng reasons Hernandez-Penal osa’s sentence is

AFFI RVED.



