United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T June 4, 2007

Charles R. Fulbruge IlI
Clerk

No. 06-40603
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
DANI EL PEREZ- GUI LLEN, al so known as Jesus Bonill a,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 5:05-CR-2357-ALL

Bef ore DeMOSS, STEWART, and PRADO, Circuit Judges.
PER CURI AM *

Dani el Perez-Cuillen (Perez) appeals his 57-nonth sentence
for illegal reentry into the United States foll ow ng deportati on,
inviolation of 8 U S.C. 8§ 1326(a) and (b). Perez argues that
the district court erred by applying a 16-1evel enhancenent to
hi s sentence because his 1994 conviction of delivery of a
control |l ed substance did not qualify as a “drug trafficking
of fense” under 8§ 2L1.2(b)(1)(A)(i). He contends that the statute
under which he was convicted, TeEXx. HEALTH AND SAFETY CobE 8§ 481. 112

(Vernon 1993), punished an offer to sell a controlled substance,

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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conduct beyond the anbit of § 2L1.2's definition of a “drug
trafficking offense.” He asserts that the state-court docunents
presented in support of the enhancenent failed to show that he
had pleaded guilty to delivery of a controll ed substance by
actual or constructive transfer, rather than by offering to sel
a controlled substance. Perez concludes that, absent specifics
as to his plea, the Governnent had failed to prove that his prior
conviction was a “drug trafficking offense” that nerited a
16-1 evel enhancenent.

At the time Perez was charged, 8§ 481.112(a) provided that:
“a person commts an offense if the person know ngly or
intentionally manufactures, delivers, or possesses with intent to
manuf acture or deliver a controlled substance listed in Penalty
Goup 1.” “Deliver” was defined to include the “transfer,
actually or constructively, to another a controlled substance,
counterfeit substance, or drug paraphernalia” and “offering to
sell a controlled substance, counterfeit substance, or drug
paraphernalia.” § 481.002(8). Perez's indictnment charged him
wth delivery of a controlled substance by actual transfer,
constructive transfer, and offering to sell. As Perez points
out, the contents of his indictnent are not dispositive because,
under Texas law, the State may “plead alternative ‘manner or
means’ in the conjunctive when proof of any one ‘nmanner or neans’

W Il support a guilty verdict.” Johnson v. State, 187 S.W3d

591, 604 (Tex. App. 2006). Perez’'s judgnent reflected only that
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Perez had pleaded guilty to the delivery of a controlled

subst ance, w thout specifying the neans by which he commtted the
of fense. Consequently, the district court could not properly
have relied on the | anguage of § 481.112, Perez’s indictnment, or
his judgnment to determ ne that Perez had conmtted a “drug

trafficking offense” as they are overbroad. See United States v.

Garza-Lopez, 410 F.3d 268, 274-75 (5th Gr.), cert. denied, 126

S. . 298 (2005). The record does not include a transcript of
the guilty plea hearing or any ot her appropriate docunentary

evi dence that woul d establish whether Perez admtted to actually
or constructively transferring a controlled substance, rather

than nerely offering to sell a controlled substance. See Shepard

v. United States, 544 U. S. 13, 16 (2005). Accordingly, the
district court erred by applying a 16-1evel enhancenent to

Perez’ s sent ence. See United States v. Gonzal es, F. 3d

No. 05-41221, 2007 W. 1063993 at **1-2 (5th Cr. Mar. 7, 2007).
The Gover nnent does not contend that the error was harni ess. See

United States v. Pineiro, 410 F.3d 282, 286 (5th Cr. 2005).

Accordingly, Perez’s sentence is vacated and remanded for
resent enci ng.

Perez appeals his guilty-plea conviction of, and sentence
for, violating 8 U S.C. 8§ 1326 by being found in the United
States without perm ssion after deportation. He argues, in |light

of Apprendi v. New Jersey, 530 U. S. 466 (2000), that the 57-nonth

termof inprisonnment inposed in his case exceeds the statutory
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maxi mum sent ence allowed for the § 1326(a) offense charged in his
indictment. He challenges the constitutionality of 8 1326(b)’s
treatnment of prior felony and aggravated fel ony convictions as
sentencing factors rather than elenents of the offense that nust
be found by a jury.

Perez’s constitutional challenge is forecl osed by

Al nendarez-Torres v. United States, 523 U S. 224, 235 (1998).

Al t hough he contends that Al nendarez-Torres was incorrectly

decided and that a majority of the Suprene Court would overrul e

Al nendarez-Torres in |light of Apprendi, we have repeatedly

rejected such argunents on the basis that Al nendarez-Torres

remai ns binding. See Garza-Lopez, 410 F.3d at 276. Perez

properly concedes that his argunent is foreclosed in |ight of

Al nendarez-Torres and circuit precedent, but he raises it here to

preserve it for further review.
CONVI CTI ON AFFI RVED; SENTENCE VACATED; REMANDED FOR

RESENTENCI NG



