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Al ej andro Castano, federal prisoner # 08673-035, appeals the
district court’s dismssal of his 28 US. C § 2241 petition for
failure to exhaust his adm nistrative renedies. Castano argues
that he should not have to exhaust his admnistrative renedies
because he is entitled to an imedi ate rel ease from prison and,

thus, adm nistratively exhausting his claimw | delay his rel ease

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



from prison by nonths.

A federal prisoner seeking credit on his sentence may “file
his petition pursuant to 8 2241, but he nust first exhaust his
adm nistrative renedies through the Bureau of Prisons.” United
States v. Gabor, 905 F.2d 76, 78 n.2 (5th Gr. 1990). D sm ssal
W thout prejudice of a federal prisoner’s section 2241 suit for
failure to exhaust adm nistrative renedies is reviewed for abuse of
discretion. Fuller v. Rich, 11 F.3d 61 at 62 (5th Gr. 1994).

“Exceptions to the exhaustion requirenent are appropriate
where the avail abl e adm ni strative renedi es either are unavail abl e
or wholly inappropriate to the relief sought, or where the attenpt
to exhaust such renedies would itself be a patently futile course
of action.” 1d. Exceptions to the exhaustion requirenment apply

only in “extraordi nary circunstances,” and Castano bears the burden
of denonstrating the futility of admnistrative review See id.

Castano has failed to carry his burden. He has not shown that
avai |l abl e adm ni strative renedi es are either unavail abl e or whol |y
i nappropriate to the relief sought. Mor eover, he has not shown
that exhausting his claimadmnistratively is futile in the sense
that BOP routinely denies clains such as his.

Castano’s “futility argunent” is essentially an assertion that
his sentence-calculation claimis neritorious and that he should

therefore not have to endure any delay caused by seeking

admnistrative review of the claim The docunents provided by



Cast ano, however, while not definitively showing that his claimis
W thout nmerit, suggest that it likely is.

Even if Castano’s claimis neritorious, however, and if he has
to suffer a delay to his imediate release while his claim
progresses through the adm ni strative revi ew process, that delay is
one of his own making. Castano states in his appellate brief that
he | earned of the alleged erroneous sentence cal cul ati on when he
first arrived at Bureau of Prisons, which, according to the
docunents presented by Castano, was in 1995. In addition, the
“Sent ence Monitoring Conputation Data” sheet submtted by Castano
is dated August 2004. Castano did not file his section 2241
petition, however, until 2006. G ven Castano’s |lack of diligence
in pursuing this claim he has not shown that his case presents
“extraordinary circunstances” warranting an exception to the
exhaustion requirenent. See Fuller, 11 F.3d at 62. Cf. Deters v.
Collins, 985 F.2d 789, 796-97 (5th Gr. 1993) (failure to exhaust
state renedi es); Cox v. Johnson, 878 F.2d 414, 419 (D.C. G r. 1989)
(finding exhaustion [under 20 U S.C. 8§ 1415] not futile where
inter alia, both parties contributed to del ay).

Castano has not <carried his burden of showing that an
exception to the exhaustion requirenent should be applied. The
judgnent is nodified so that the dismssal is “wthout prejudice”
and as so nodified is affirned.
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