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Def endant - Appel | ant Keith David Harrier (“Harrier”) appeals
the sentence he received following his guilty plea to one count
of bank robbery in violation of 18 U S.C. § 2113(a). For the
reasons that follow, we AFFIRMthe sentence inposed by the

district court.

"Pursuant to 5TH G RaUT RULE 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.



| . FACTUAL AND PROCEDURAL BACKGROUND

On Novenber 10, 2005, Harrier was charged by the grand jury
for the Eastern District of Texas with two counts of bank robbery
inviolation of 18 U. S.C. § 2113(a). On March 10, 2006, Harrier
and his counsel signed a factual resunme stipulating that Harrier
had robbed two banks: Bank One in Denton, Texas, on Septenber 12,
2005 (the offense specified in count one of the indictnent), and
Chase Bank in Denton, Texas, on Septenber 20, 2005 (the offense
specified in count two of the indictnent). Prior to the adm ssion
of the second bank robbery, the factual resune states, “Pursuant
to US.S.G 8§ 1Bl1.3, Relevant Conduct, the follow ng facts are
admtted by the Defendant and may be used in calculating his
sent enci ng gui delines.”

On March 13, 2006, without a witten plea agreenent, Harrier
pl eaded guilty to count one. In the judgnent entered on March 29,
2006, count two was dism ssed on the notion of the United States.

At Harrier’s June 29, 2006 sentencing hearing, the district
court accepted the Presentence Report’s determnation that two
poi nts should be added to Harrier’s offense |evel on the basis of
Harrier’s conm ssion of the second bank robbery. The court
concl uded that, although Harrier had not pleaded guilty to nor
been convicted of this second bank robbery, the offenses admtted
in Harrier's factual statement could be included in Harrier’s

of fense |l evel pursuant to U S.S.G 8§ 1B1.2(c).



Counsel for Harrier objected to the two-1|evel increase at
t he hearing, arguing that 8 1Bl.2(c) was inapplicable. Counsel
first clainmed that “[t]here’s not a plea agreenent, there s just

a factual statenent.” Counsel further argued that, in accordance
with the statenent in his factual resune, Harrier admtted the
second bank robbery solely for “rel evant conduct” anal ysis under
US S G § 1B1.3.

The district court overruled Harrier’s objection. The court
stated, “If he’s admtting the second bank robbery and
stipulating to it in the factual statenent, then under 1Bl.2(c)
that additional offense shall be treated as if he had been

convicted of that offense.” The court cited United States V.

More, 6 F.3d 715 (11th Cr. 1993), in support of this
concl usi on.

Harrier now tinely appeals his sentence. Harrier’s sole
argunment on appeal is that 8§ 1Bl1.2(c) does not apply in his case
because he had no pl ea agreenent.

1. JURI SDI CTI ON AND STANDARD OF REVI EW

This is an appeal froma final judgnent of a district court
inacrimnal case. This court has jurisdiction pursuant to 28
U S C § 1291 and 18 U . S.C. § 3742. W review the district
court’s interpretation and application of the QGuidelines de novo.

United States v. Villegas, 404 F.3d 355, 359 (5th G r. 2005). W

review the district court’s factual findings for clear error.



United States v. Creech, 408 F.3d 264, 270 (5th Cr. 2005).

[11. ANALYSI S

Section 1Bl.2(c) states:

A plea agreenent (witten or nmade orally on the record)

containing a stipulationthat specifically establishes the

comm ssi on of additional offense(s) shall be treated as if

t he defendant had been convicted of additional count(s)

chargi ng those of fense(s).

The plain | anguage of § 1Bl1.2(c) nmakes clear that this
provi sion does not apply where there is no plea agreenent
“witten or nmade orally on the record.” Harrier argues that there
was no such plea agreenent in his case. Harrier is correct that
there was no witten plea agreenent in his case. However, after
thoroughly review ng the transcripts of Harrier’s plea hearing
and sentencing hearing, we conclude that there was a plea
agreenent “made orally on the record.”

As Harrier points out, evidence against the existence of a
pl ea agreenent can be found in the district court’s statenents

that “1 have no plea agreenent,” “there is no plea agreenent,” or

you have no plea agreenent.” A review of the full record,
however, makes clear that the court was referring on these
occasions to the absence of a witten plea agreenent. The

exi stence of an oral agreenent between Harrier and the governnent
can be inferred fromthe facts that Harrier pleaded guilty to

count one of the indictnent and the governnent di sm ssed count

two. This inference receives support fromthe court’s statenent



that “[Defense counsel] is telling ne that M. Harrier is going
to enter a plea of guilty to count 1. Is that the governnent’s
agreenent, to dispose of this case by receiving a plea of guilty
to one of the two counts?” and the governnent counsel’s
i ndi cation of assent. It receives further support fromthe
court’s statenment:
M. Harrier, based upon the factual statenent that you
have si gned and based upon t he agreenent by t he governnent
that your plea of guilty to count 1 of the indictnent
here, with the understandi ng that count 2 woul d constitute
rel evant conduct, that your plea to that one count woul d
di spose of this entire case-and that’'s ny understandi ng
here .
and fromHarrier’s expression of assent.
These statenents by the court and expressions of assent by
t he governnent and defendant also indicate that the plea
agreenent was “nmade orally on the record,” since the terns of the
agreenent were stated and assented to on the record. Wt therefore
conclude that Harrier’'s argunent fails.
| V. CONCLUSI ON

For the foregoing reasons, we AFFIRM Harrier’s sentence.

AFFI RVED.



