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Antonio Larico Smth appeals the sentence inposed foll ow ng
his jury-trial conviction for possession with intent to
distribute five grans or nore of cocaine base. Smth argues that
the district court clearly erred by applying a two-1evel
enhancenment pursuant to U S.S.G § 2D1.1(b)(1) for his possessing
a dangerous weapon during the comm ssion of his offense. The
evi dence at sentencing showed that a police officer saw Smth in
possession of a gun at the notel where he later was found in

possessi on of cocai ne base and distributing cocai ne base. There

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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was al so evidence that Smth had sold cocai ne on the night that
he was seen with the gun and that he had previously been seen
wth a gun while conducting drug trafficking activity. The
Governnent established that a tenporal and spatial relation

exi sted between the gun, the drug trafficking activity, and
Smth, and Smth did not show that it was clearly inprobabl e that
the gun was not possessed in connection with his drug

trafficking. See United States v. Eastland, 989 F.2d 760, 770

(5th Gr. 1993). The district court did not clearly err by
appl ying the enhancenent. See id.

Smth argues that his sentence was unreasonabl e because it
was greatly enhanced by rel evant conduct found by the district
court by a preponderance of the evidence and supported by
unreliable testinony. |In connection with this argunent, he
asserts, for the first tinme on appeal, that the rel evant conduct
so greatly increased the drug quantity for which he was held
responsible that it constituted a situation where the rel evant
conduct was the tail that wagged the dog of the substantive
of fense, and the district court should have required clear and
convi nci ng evidence to support the relevant conduct. Because
Smth did not raise this argunent below, we review for plain

error. See United States v. Al varado-Santil ano, 434 F.3d 794,

795 (5th Cir. 2005). No precedent would support this contention.
As the sentenced i nposed was within the properly cal cul at ed

gui delines range, it was presunptively reasonable. See United
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States v. Alonzo, 435 F.3d 551, 554 (5th Gr. 2006). To the

extent that Smth argues that United States v. Booker, 543 U. S

220 (2005), requires a greater burden of proof at sentencing than

before, he is incorrect. See United States v. Mares, 402 F. 3d

511, 519 (5th Cr.) (citing Booker, 543 U S. at 233, 259-60),

cert. denied, 126 S. . 43 (2005). Smth has not rebutted the

presunption of reasonabl eness, and, therefore, not shown that his

sent ence was unreasonabl e. See Al onzo, 435 F.3d at 554.

AFFI RVED.



