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Jose Verastegqui appeals fromhis guilty-plea conv

ictions and

sentences for being a felon in possession of a firearm and

unlawful reentry of a deported alien. He argues that
sentences were unreasonabl e because they exceeded the
gui del i ne range, they were based upon inproper departu
they were greater than necessary to neet the sentencin
18 U.S.C. 8§ 3553(a)(2), and they were based upon a gu

cal cul ation error.

" Pursuant to 5THQOR R 47.5, the court has deter
this opinion should not be published and is not preced
under the limted circunstances set forth in 5THCQR R

hi s

advi sory
re factors,
g goal s of

del i ne

m ned t hat
ent except
. 47.5. 4.
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Al t hough the advisory guideline range was 63 to 78 nont hs of
i nprisonnment, the district court utilized an upward departure and
a variance to sentence Verastegui to concurrent terns of 120
mont hs of inprisonnment. The district court held that the upward
departure was warranted pursuant to U. S.S. G § 4Al. 3 because
Verastegui’s crimnal history category did not adequately
describe his crimnal conduct. The court also held that a
vari ance was warranted in order to neet the factors set forth in
18 U.S.C. 8§ 3553(a)(1) and (2), thereby necessitating a non-
Cui del i ne sentence. Verastegui has failed to show that the
district court abused its discretion by departing upwardly or

that his non-Qui deli ne sentence was unreasonabl e. See United

States v. Zuniga-Peralta, 442 F.3d 345, 347-48 (5th Cr. 2006);

United States v. Smth, 440 F.3d 704, 708-10 (5th Gr. 2006).

Mor eover, as conceded by Verastegui, his challenge to the
adj ustnment set forth in US S G 8§ 2L1.2(b)(1)(C is forecl osed

by this court’s holding in United States v. Hinojosa-Lopez, 130

F.3d 691, 693-94 (5th Gr. 1997). He raises this issue in order
to preserve it in light of the Supreme Court’s grant of

certiorari regarding this issue in United States v. Tol edo-

Flores, 149 F. App’'x 241 (5th Cr. 2005), cert. granted, 126 S.

Ct. 1652 (2006).
Verastegui argues that 18 U S.C 8§ 922(g) is facially
unconstitutional and unconstitutional as applied because the

Governnent failed to establish the interstate commerce el enent.
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Ver ast egui concedes that his constitutional challenge is
foreclosed by circuit precedent, and he raises it only to

preserve it for review by the Suprene Court. See United States

v. Quidry, 406 F.3d 314, 318-19 (5th Gr.), cert. denied, 126 S

Ct. 190 (2005); United States v. Daugherty, 264 F.3d 513, 318

(5th Gr. 2001); United States v. Raw s, 85 F.3d 240, 242-43 (5th

Cr. 1996).
Ver astegui al so chall enges the constitutionality of 8 U S. C
8§ 1326(b). Hi's constitutional challenge is foreclosed by

Al nendarez-Torres v. United States, 523 U S. 224, 235 (1998).

Al t hough Verastegui contends that Al nendarez-Torres was

incorrectly decided and that a majority of the Suprene Court

woul d overrul e Al nendarez-Torres in |light of Apprendi v. New

Jersey, 530 U S. 466 (2000), we have repeatedly rejected such

argunents on the basis that Al nendarez-Torres remains binding.

See United States v. Garza-lopez, 410 F.3d 268, 276 (5th Gr.),

cert. denied, 126 S. . 298 (2005). Verastegui properly

concedes that his argunent is foreclosed by Al nendarez-Torres and

circuit precedent, but he raises it here solely to preserve it
for further review

AFFI RVED.



