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PER CURI AM *

Eugene Bel | appeals the judgnent of conviction and sentence
for conspiracy to possess with intent to distribute nore than 50
grans of crack cocaine in violation of 21 U S.C. 88 841(a),
(b)(1)(A), 846. Finding no error, we affirm

Bell’ s first argunent is that there was insufficient
evidence to establish that any substance in excess of the 10.5
grans that was subjected to | aboratory analysis was the crack
form of cocaine base. According to Bell, scientific evidence

“has been required” to establish the identity of a controlled

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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substance. This argunent is patently without nerit. It is
established that circunstantial evidence, supported by |ay
testinony, may be sufficient to establish the identity of a
control | ed substance, and we have expressly rejected the argunent

that scientific evidence is required. See United States v.

Brown, 887 F.2d 537, 541 (5th Cr. 1989); see also United States

V. Osqgood, 794 F.2d 1087, 1095 (5th Gr. 1986). The cases on
which Bell relies for the proposition that scientific evidence
“has been required” do not support that proposition; each case
sinply held that expert testinony or scientific evidence was

sufficient to establish the identity of a substance. See United

States v. Butler, 988 F.2d 537, 542-43 (5th Cr. 1993); United

States v. Lews, 113 F.3d 487, 492 (3d Gr. 1997); United States

v. Johnson, 12 F.3d 760, 765-66 (8th Cr. 1993).

There was anple circunstantial and | ay evidence to show t hat
t he substance invol ved was crack cocaine. Lesia Samuels and
Jessi e Brooks both testified that they purchased crack from Bel|;
the price they paid was consistent with the going price of crack;
there was evidence that on at |east one occasion, Bell prepared
crack consistent with testinony regarding how crack is prepared,
Sanuel s obtained 12 cookies, consistent with crack preparation;
and the 10.5 grans purchased by Sanuels from Brooks was
determ ned by testing to be crack cocaine. The jury was free to
infer fromall the evidence that Bell was involved in the sale of

the crack form of cocai ne base. See Brown, 887 F.2d at 542.
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Bell’s argunent that the district court erred in attributing
168 grans of crack to himat sentencing in the absent of
scientific testinony to establish the nature of the substance
likewise fails. Bell did not raise this argunent in the district
court, confining his objection to the drug quantity determ nation
rather than the identity of the substance. Accordingly, we

review for plain error. See United States v. Garcia-Mndez, 420

F.3d 454, 456 (5th Cr. 2005), cert. denied, 126 S. C. 1398

(2006). For the sane reasons set forth with respect to the
evi dence supporting the conviction, Bell’s argunent fails. No
scientific evidence was required, and there was anple evidence to
support a finding that the substance was crack.

In his final point of error, Bell argues that the
application of the Sentencing Guidelines as advisory in |ight of

United States v. Booker, 543 U. S. 220 (2005), violates his Sixth

Amendnent and Due Process rights and the Ex Post Facto O ause.
Bell blue brief, 17-21. As Bell concedes, because he raises this
issue for the first tine on appeal, reviewis for plain error.

|d. at 18; see United States v. Mares, 402 F.3d 511, 520 (5th

Cr. 2005).
Bell’s ex post facto and due process argunents are

forecl osed by our decision in United States v. Austin, 432 F.3d

598, 599-600 (5th G r. 2005). Further, as the district court
properly applied the Guidelines as advisory, there was no Sixth

Amendnent vi ol ati on. See Booker, 543 U. S. at 245, 259-60. Bel
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concedes that Austin forecloses his challenge to the retroactive
application of Booker but raises it to preserve it for possible
review by the Suprene Court.

AFF| RMED.



