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PER CURI AM *

Plaintiff-Appellant Charlie M Beck appeal s the district
court judgnent affirmng the admnistrative law judge's (“ALJ")
determ nation that she is not entitled to Supplenental Security
Incone (“SSI”) disability benefits under Title XVI of the Soci al
Security Act.

Beck al |l eges several grounds for reversal by this court,

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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nanely, that the ALJ (1) failed to apply the proper |egal standard
in evaluating the cunulative inpact of her inpairnents;
(2) inproperly discounted the aggravating effect of obesity on her
ot her inpairnents; (3) inproperly eval uated the subjective synptons
of inpairnment presented at the hearing; and (4) failed to conform
hi s residual functional capacity (“RFC’) determnation to the | egal
standard required by this court or support it with substantia
evidence fromthe record. Finally, Beck alleges that the Appeals
Counci | erred in rejecting her request for remand and
reconsi deration by the ALJ. W address each of her clains in turn.
|. FACTUAL AND PROCEDURAL BACKGROUND

Claimant Charlie M Beck was 54-years old at the tine of
the adm ni strative | aw heari ng and has an el event h- grade educati on.
She has not been enployed since at I|east 1985, but worked
sporadically as a babysitter for her daughter’s children until the
onset of her physical ailnents.

On March 15, 2002, Beck protectively filed her second
application for SSI under Title XVI of the Social Security Act,
alleging that she was unable to engage in substantial gainful
activity due to high blood pressure, osteoporosis and rheumatoid
arthritis. Her application is conposed substantially of nedica
records fromthe Medical Center Hospital in Odessa, Texas, where
Beck has sought various out-patient nedical treatnent since July

1999.



In March 2002, Beck underwent knee and | unbar spine x-
rays in response to conplaints of fatigue and back pain. The
doctor’s report noted “noderate changes of degenerative disc
di sease at L3-4 with no evidence of fracture or spondylolisthesis”
and arrived at a conclusion of “no acute findings.”

Two nonths |ater, on May 23, Beck requested an internal
medi ci ne consul tative exam nation for purposes of obtaining an SS
disability determ nation. In his post-examnation report,
Dr. Madhu Panganamanmul a recorded that Beck conpl ai ned of frequent
joint pain in both hips, nunbness in her |ower extremties,
dyspnea, and intermttent chest pain. Dr. Panganamanul a noted t hat
Beck had a normal gait and no difficulty wal king or performng
everyday tasks, although she did require periodic rest breaks when
shoppi ng or attending church. Dr. Panganamanul a concl uded t hat
Beck’ s hypertensi on was adequately controlled by nedication and
that she displayed only “mld functional inpairnent secondary to
her nedical conditions.”

The Soci al Security Adm ni stration’s Disability
Determ nation Services (“DDS”) then conducted an RFC eval uation
Dr. Barnes, the review ng physician, found that Beck was capabl e of
occasional lifting/carrying of 50 pounds, frequent lifting/carrying
of 25 pounds, and that she could stand or walk (w th normal breaks)
for about 6 hours in an 8-hour workday. He noted no
mani pul ati ve/notor problenms, and no visual or comunicative
difficulty, concluding that the physical inpairnents alleged by

3



Beck were “not fully supported” by his observations. Both the
opi ni ons of Drs. Panganamanul a and Barnes were included in Beck’s
SSI application.

The Social Security Admnistration initially denied
Beck’s application on June 17, 2002. Her petition for
reconsi deration was deni ed on Septenber 13, 2002. Beck then tinely
requested a hearing for de novo review of her application before an
ALJ, held on February 12, 200S3. Beck, represented by counsel
testified at the hearing.

The ALJ issued an unfavorabl e decision on April 7, 2003,
finding that Beck retained sufficient residual functional capacity
and rel evant vocational characteristics required for performance of
medi umwork activity and was therefore not disabled, as defined in
the Social Security Act, at any tinme through the date of the
admnistrative | aw hearing. The ALJ further concluded: that Beck
had no rel evant past enploynent history or skills; that although
Beck’ s subjective conplaints of pain were related to nedically
det erm nabl e physical inpairnents, Beck’s testinony regardi ng her
subj ective conplaints and functional |imtations was not credible
or reasonably supported by objective nedical evidence; and that
medi cal evidence produced by Beck established the existence of
severe inpairnents including hypertension, osteoarthritis, CE
reflux, and obesity, but that no single inpairnment or conbination
thereof was sufficiently severe to qualify her for SSI.

Undeterred by the ALJ' s ruling, Beck requested review by
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the Appeals Council and acconpani ed her application to that body
wth an x-ray of her left knee and a bilateral |ower extremty
Doppl er study, both of which were performed within two nonths after
the ALJ's unfavorable ruling. The knee x-ray report showed no
bone, joint or soft tissue abnormalities and presented no evi dence
of fracture or dislocation. The Doppl er study showed that Beck
suffered from peripheral vascular disease characterized by
significant stenosis in the right common fenoral artery. On
Septenber 10, 2004, after considering Beck’s entire record,
i ncluding the two new nedi cal reports, the Appeals Council denied
Beck’s SSI application, thus rendering the ALJ s April 7, 2003,
ruling the final adm nistrative determ nation of the Conm ssioner
of Social Security.

Beck then sought judicial review of the Comm ssioner’s

decisioninthe district court. On January 25, 2006, after de novo

review, the district court, the Hon. Robert Junell, United States
District Judge for the Western District of Texas, issued a Final
Judgnent and Order adopting the magistrate judge’'s report and
recommendation to affirmthe comm ssioner’s decision and di sm ssed
Beck’ s conplaint with prejudice. Beck now appeals the district
court judgnent.
1. DI SCUSSI ON
The SSI adm nistrative revi ewprocess includes aninitial

determ nation of eligibility, reconsideration, a hearing before an



ALJ, and review by the Appeals Council, 20 C F. R 8 416.1400(a)(1)-
(4), whereupon a still-unsatisfied claimnt nay seek review by the
district court, and, ultimately, this court. 1d. § 416.1400(a)(5).
1. Standard of Review

On appeal before this court, the ALJ' s determ nation that
an SSI claimant is not disabled will be upheld if it is based upon
substanti al evidence fromthe record as a whole and if proper | egal
standards were applied in consideration of the evidence. See

42 U.S.C. 8§ 405(g); Hi gginbotham v. Barnhart, 405 F.3d 332, 335

(5th Gr. 2005); Villa v. Sullivan, 895 F.2d 1019, 1021 (5th Cr

1990). Substantial evidence requires nore than a scintilla, but
| ess than a preponderance, and is such relevant evidence that a
“responsible mnd mght accept as adequate to support a

conclusion.” Watson v. Barnhart, 288 F.3d 212, 215 (5th G r. 2002)

(citing Villa, 895 F.2d at 1021-22). Substantial evidence will be

| acking “only where there is a ‘conspicuous absence of credible

choices’ or ‘no contrary nedi cal evidence. Haywood v. Sullivan,

888 F.2d 1463, 1467 (5th Cr. 1989)(citing Hanes v. Heckler,

707 F.2d 162, 164 (5th Gr. 1983)(per curiam). This court wll

not rewei gh the evidence de novo or substitute its judgnent for

that of the Conm ssioner, Fraga v. Bowen, 810 F.2d 1296, 1302 (5th

Cr. 1987), even if we believe the evidence weights against the

Conmi sioner’s decision, Masterson v. Barnhart, 309 F.3d 267, 272

(5th Gir. 2002).



2. Conbi ned I npact of I|npairnments

Beck all eges that the ALJ did not properly evaluate the
conbi ned i npact of her inpairnents and as a result underesti mated
the severity of her disability. W have held on nunerous occasi ons
that in nmaking a disability determ nation, the exam ning ALJ nust
anal yze the disabling effect of both the claimant’s ailnents

individually and for their cunul ative inpact. See, e.q., Loza V.

Apfel, 219 F.3d 378, 399 (5th Gr. 2000); Cowey v. Apfel,

197 F.3d 194, 197 (5th Cr. 1999); Fraga, 810 F.2d at 1305; see
also 20 CF. R 88 404.1523, 416.923. Additionally, a finding of
nonseverity based upon the failure to exam ne the cumul ati ve i npact
of a claimant’s alleged inpairnents is per se not supported by

substantial evidence. Wngo v. Bowen, 852 F.2d 827, 830-31 (5th

Cr. 1988); Loza, 219 F.3d at 394.

The ALJ' s findings in this case adequately adhere to the
anal yti cal mandates outlined above. In performng his cunulative
i npact analysis, the ALJ relied on Beck’s own testinony, the
reports of her treating physicians, and the DDS examner to
concl ude that she suffered fromsevere inpairnments. The ALJ then
determ ned that the cunul ative i npact of Beck’ s inpairnents did not
conbine to limt her functional capacity and she therefore did not
satisfy the requirenents for SSI eligibility. See Listing of
| mpai rnments at 20 C.F.R Part 404, Subpart P, Appendix 1. The

ALJ’ s analysis is supported by substantial evidence and satisfies



the proper |egal standard required under our cunulative inpact
jurisprudence.?
3. Consideration of Qbesity in the Evaluation Process

As a corollary to her cumulative inpact argunent, Beck
posits that the ALJ failed to consider that obesity has a
multiplier effect whereby it can exacerbate existing ail nents and
magni fy their cunulative inpact. In so doing, Beck contends, the
ALJ rendered a decision unsupported by substantial evidence and
based on an erroneous | egal standard. This contention is wthout
merit.

Social Security rulings indicate that obesity — although
itself not a listed inpairnment — can reduce an individual’s
occupational base for work activity in conbination with other
ai |l nents. See SSR 02-1p (stating that obesity remains a
conplicating factor for many ailnments and is a “nedically
determnable inpairnent” to be considered in assessing an
individual’s RFC); SSR 96-8p (stating that the effects of obesity

may be considered as part of an RFC s function-by-function

Beck’s attenpt to anal ogize the AL)'s findings in this case
wth those of the ALJ in Scott v. Heckler, 770 F.2d 482 (5th G
1985), is not on point. In Scott, we determned that an ALJ’ s
conclusory “eval uation of the evidence” w thout consideration of
the conbi ned inpact of a claimant’s inpairnments incorrectly
applied the |l egal standard for cunul ative inpact required by this
court. 770 F.2d at 487. Here, however, the ALJ' s inquiry is
squarely in line with the requirenent that an ALJ “consi der the
conbi nation of unrelated inpairnents ‘to see if together they are
severe enough to keep the claimant from doi ng substantial gai nful
activity.”” 1d. (citing Dorsey v. Heckler, 702 F.2d 597, 605
(5th CGr. 1983)).




analysis); 64 F.R 46122 (retracting obesity as a |listed i npairnent
under 20 C.F. R, Subpart P, Appendix 1).

In spite of Beck’s failure to specifically allege obesity

as a disability justifying award of SSI — her application states
that the only illnesses limting her ability to work are “high
bl ood pressure, osteoporosis, and rheumatoid arthritis” — the ALJ

i ndependently acknow edged that obesity should be considered in
conjunction with her other inpairnents.® In accord with applicable
Social Security rulings, the ALJ considered Beck’s obesity in
conbination wth her other inpairnments in mnmaking his RFC
determ nation, and di scussed her ability to performsustai ned work
activities. See SSR 02-1p & 96-8p. There is no support for Beck’s
contention that the ALJ' s decision was not characterized by
substantial record evidence.

Nor is there any basis for the allegation that the ALJ
applied an erroneous | egal standard in his appraisal of the effect
of obesity on Beck’s conbined inpairnents. Beck’s contention to

the contrary, citing our decision in More v. Sullivan, 895 F.2d

1065 (5th Gr. 1990), is unpersuasive on this account. |n More,
an ALJ incorrectly rejected an application for SSI benefits based

on the conclusion that the clainmant’s nmental disorder did not

The ALJ stated in his second finding that “[t]he nedical
evi dence establishes that claimant has severe inpairnents,
i ncl udi ng hypertension; osteoarthritis; GE reflux: and obesity
(approxi mat e body mass index: 36), but she does not have an
i npai rment or conbination of inpairnments that are listed in, or
that equal in severity an inpairnent found in the Listing....”
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prevent her fromgai nful enploynent for a m ni rumof twelve nonths
prior to her eligibility. The legal standard applied by the ALJ

was in direct contradiction to this court’s decisionin Singletary

v. Bowen, 798 F.2d 818 (5th Cr. 1986), which held that the only
durational requirenent contained in the relevant statute was that
the inpairnent |ast or be expected to last for twelve nonths.
Here, in stark contrast to the ALJ' s obvious disregard of
applicable law in More, there is no indication that the ALJ has
m sapplied the applicable I egal standards in holistically
eval uating Beck’s inpairnents in conjunction with her obesity, or
that he ignored the possibility that obesity aggravates sone of
Beck’ s unquesti onably serious physical conditions.
4. Eval uation of Subjective Synptonol ogy

Beck next contends that the ALJ failed to nake adequate
credibility findings regarding her subjective synptonology,
specifically, her conplaints of arthritic joint pain, as required
under SSR 96-7P, SSR 96-8P and 20 C.F. R 8§ 416.929, and that his
credibility determnation is supported neither by substantial
evi dence nor applies the proper |legal standard to the evidence of
record.

Once a nedical inpairnent is established, an ALJ “nust
consi der subjective evidence of nonexertional ailnents, such as

pai n, which nay have a disabling effect.” Janes v. Bowen, 793 F. 2d

702, 706 (5th Gr. 1986). Pain constitutes a disabling condition,
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however, only when “it 1is constant, unremtting, and wholly

unresponsive to therapeutic treatnent.” Cook v. Heckler, 750 F. 2d

391, 395 (5th Cir. 1985).

The standard for evaluation of subjective synptons such
as painis found at 20 C.F.R 8 416.929 and is explained further in
SSR 96-7p. In sumary, even if a claimant’s subjective synptons
are not fully justified by objective nedical evidence, the ALJ
cannot disregard thembut nmust nake a credibility finding based on
the entire record. See, 20 CFR 8 416.929 (outlining the
eval uation cal culus for determ ning and neasuring the credibility
of a claimnt’s subjective synptonology and synptomderived
functional limtations); SSR 96-7p (requiring case adjudicator to
make specific findings of credibility based on the case record).

There is no basis for Beck’s claim that the ALJ' s
determ nation |acked substantial evidentiary support. Beck’ s
exam ni ng physicians detail ed the i npact of her inpairnments on her
mobility and ability to function normally. According to the ALJ,
her testinony at the admnistrative hearing conflicted
significantly with these diagnoses. It is the role of the ALJ, not
this court, to resolve such evidentiary conflicts. Patton v.
Schwei ker, 697 F.2d 590, 592 (5th Cr. 1983); Janes, 793 F.2d at
706 (stating that an ALJ’s findings regarding the credibility of
subj ective synptomtestinony is “entitled to consi derabl e judicial
deference.”). Quite sinply, the ALJ evaluated the testinony and
concluded that Beck’ s “subjective conplaints are exaggerated.”
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This determ nation was based on reference to her own internally
i nconsi stent testinony and nedi cal reports detailing her condition.

Usi ng t he avail abl e nedi cal evidence, the ALJ determ ned
that Beck’ s physical pain was not of a disabling nature. In so
doing, the ALJ in no way failed to nake the necessary credibility
choices and indicate the basis for those choices in resolving the
crucial subsidiary fact of the truthful ness of Beck’s subjective

synptons and conplaints. See Hayes v. Celebrezze, 311 F.2d 648,

653-54 (5th Cr. 1963). Accordingly, we do not disturb the
credibility determnation of the ALJ.
5. The ALJ’ s Residual Functional Capacity Determ nation

Beck further challenges the ALJ' s residual functiona
capacity (“RFC') determ nation that she retains the exertional
capacity for performance of the full range of nedium work,*
alleging that it is not based upon substantial evidence and does
not apply the proper legal standards required by this court’s

decision in Mers v. Apfel, 238 F.3d 617, 620-621 (5th Cr. 2001),

20 CF.R 8 416.967 and SSR 96- 8p.

20 CF.R 8 416.967(c) provides that “[niedi umwork
involves lifting no nore than 50 pounds at a tinme with frequent
lifting or carrying of objects weighing up to 25 pounds. If
sonmeone can do nmedi um work, we determi ne that he or she can al so
do sedentary and |light work.” Mers contains largely the sane
definition, with interpolations from SSR 96-8p and descri bes the
various functions required for normal work activities, including
exertional factors like “sitting, standing, walking, lifting,
carrying, pushing, and pulling. Each function nust be considered
separately.” 238 F.3d at 620. SSR 96-8p provides in-depth
gui del i nes describing the various exertional and nonexerti onal
factors which should figure in the ALJ's determ nati on.
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In Myers, we held that when maki ng an RFC determ nation
for an SSI claimnt, an ALJ nust perform a function-by-function
assessnent of a claimant’s capacity to perform sustai ned work-
rel ated physical and nental activities. 238 F.3d at 620-22. Beck
argues that the absence of a function-by-function analysis in the
ALJ’ s deci sion mandates reversal and renmand.

The ALJ's RFC determnation here was supported by
substantial evidence and satisfies the standards announced in

ers. The ALJ based his decision in part on the nedical reports
of Drs. Panganamanula and Barnes, which contain a general
eval uation of Beck’s nobility and a function-by-function analysis
of the inpact of her inpairnments on her ability to performvarious
tasks.® These reports, cited in conjunction with the ALJ's own
appraisal of Beck’s testinony and review of the record, are
supported by substantial evidence and satisfy the Myers standard.

See Onishea v. Barnhart, 116 F. App’'x 1, 2 (5th Gr. 2004)

(unpublished) (stating that an RFC assessnent based in part on the
function-by-function analysis of claimant’s exertional limtations
contained in a state examner’s nedi cal report satisfies the | egal
standard set forth in Myers and SSR 96- 8p) .

6. Subm ssion of Additional Evidence to Appeal s Counci

Finally, Beck contends that the additional evidence she

*The RFC assessment performed by Dr. Barnes specifically
anal yzes each separate exertional |imtation according to the
categories listed in SSR 98-6p and 20 C F. R 8§ 416. 967.
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provided to the Appeals Council was new and material, requiring

that body to refer the decision back to the ALJ for

reconsi derati on. The Appeals Council disagreed wth this
contention and so do we. We have expressly declined to adopt
Beck’s position — the sanme one espoused by the 1lth CGrcuit’s

ruling in Falge v. Apfel, 150 F.3d 1320, 1323 (11th Gr. 1998) -
that the substantial evidence standard does not apply to evidence
submtted to the Appeals Council and rejected by it as neither new

nor material.® Higginbotham v. Barnhart, 405 F.3d 332 (5th Cr.

2005) (rejecting the position adopted by the 11th Circuit in
Fal ge) . Accordingly, we agree with the Appeals Council and the

District Court and find that the evidence submtted to the Appeal s

®Beck contends that the test to be applied to evidence
submtted to the Appeals Council after the ruling of an ALJ is
t he one announced in Falge, which states that in order to obtain
remand a clai mant nust establish new, noncunul ative evi dence;
prove that such evidence is material, i.e., relevant and
probative so that a reasonable probability exists that it would
change the adm nistrative results; and provide good cause for
failure to submt the evidence at the admnistrative level. 150
F.3d at 1323; see Keeton v. Dep’t of Health & Human Svcs., 21
F.3d 1064, 1068 (1l1th Gr. 1994). This court rejected this view
i n H ggi nbot ham and continue to adhere to that case’s hol di ng
that after-submtted evidence considered by the Appeal s Counci
constitutes part of the record upon which the final decision on
eligibility is based, and that all record evidence, irrespective
of its subm ssion date, is subject to district court review.
Hi ggi nbot hamy 405 F. 3d at 337. W find no occasion to hold that
the district court should apply a different evidentiary standard
to only certain portions of the Comm ssioner’s final judgnent.
To do so would be an invitation to attorneys to “hold back sone
of their evidence in hopes of seeking reconsideration if
proceedi ngs are not initially successful for the clients” under
the nore stringent substantial -evidence standard. Hi ggi hbot ham
v. Barnhart, 163 F. App’ x 279, 282 (5th Cr. 2006).
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Counci | was not material and did not provide a basis for reversal,
and that the ALJ's decision was based upon substantial evidence
fromthe record as a whol e.
[11. CONCLUSI ON
In light of the foregoing analysis of Plaintiff-
Appel lant’s claims, we hereby AFFIRM the judgnent of the district
court.

AFF| RMED.
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