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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus

JAVI ER ROSAS- AGUI LAR, al so known as Javi er Rueda- Aguil ar, al so
known as Javi er Aguilar Rueda,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. 3:06-CR-377-ALL

Bef ore DAVI S, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM *

Javi er Rosas-Aguil ar (Rosas) appeals following his guilty
plea to illegal reentry, in violation of 8 U S.C. § 1326. Rosas
argues for the first tine on appeal that his prior conviction in
Texas for attenpted sexual assault is not a crine of violence and
that the district court therefore erroneously applied a 16-1evel
sent ence enhancenent under U . S.S.G 8 2L1.2(b)(1) (A (ii).

Because he did not object in the district court to this

enhancenent, Rosas correctly concedes that our reviewis for

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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plain error. See United States v. Gracia-Cantu, 302 F.3d 308,

310 (5th Gir. 2002).

I n support of his argunent, Rosas relies on United States v.

Luci ano- Rodri quez, 442 F.3d 320, 322-23 (5th Cr.), cert. denied,

127 S. C. 747 (2006), where we held that the Texas offense of
sexual assault was not a forcible sex offense because certain
subsections of the Texas statute “crimnaliz[ed] assented-to-but-
not - consented-to conduct” and the el enent of force was absent
fromthose subsections. During the course of briefing, the

Gover nnent has suppl enented the appellate record with Rosas’s
state court charging papers and judgnent, which show that he was
charged with a sexual assault by the use of force. Rosas now
concedes that his challenge is unavailing. In light of the
Governnent’s suppl enentati on and Rosas’ s concessi on, Rosas has

failed to denonstrate plain error. See United States v.

Cal deron- Pena, 383 F.3d 254, 258 (5th G r. 2004) (en banc);

8 2L1.2(b)(1)(A(ii); cf. Shepard v. United States, 544 U S. 13,

16 (2005).

Rosas al so argues, in light of Apprendi v. New Jersey, 530

U S. 466 (2000), that the 37-nonth term of inprisonnent inposed
in his case exceeds the statutory maxi num sentence all owed for
the 8 1326(a) offense charged in his indictnent. He challenges
the constitutionality of 8 1326(b)’'s treatnent of prior felony
and aggravated felony convictions as sentencing factors rather

than elenents of the offense that nust be found by a jury.
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Rosas’s constitutional challenge is forecl osed by

Al nendarez-Torres v. United States, 523 U S. 224, 235 (1998).

Al t hough he contends that Al nendarez-Torres was incorrectly

decided and that a majority of the Suprene Court would overrul e

Al nendarez-Torres in |light of Apprendi, we have repeatedly

rejected such argunents on the basis that Al nendarez-Torres

remai ns binding. See United States v. Garza-Lopez, 410 F.3d 268,

276 (5th Gr.), cert. denied, 126 S. C. 298 (2005). Rosas

properly concedes that his argunent is foreclosed in |ight of

Al nendarez-Torres and circuit precedent, but he raises it here to

preserve it for further review.

AFFI RVED.



