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PER CURI AM *

Plaintiff-Appellant Rector Lester, IIll appeals from the
district court’s orders (1) dism ssing and conpelling arbitration
of Lester’s negligence claim against his fornmer enployer,
Def endant - Appel | ant Advanced Environnental Recycling Technol ogi es
(AERT), and (2) dism ssing Lester’s clains for breach of fiduciary

duty agai nst AERT s occupational injury benefits plan adm ni strator

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



(“the Plan Adm ni strator”) and breach of the duty of good faith and
fair dealing against AERT as preenpted by ERISA. W affirm
.  FACTS & PROCEEDI NGS

Lester suffered a knee injury in August 2003 while he was
enpl oyed by AERT as a nmachine operator at its Junction, Texas
facility. AERT is a non-subscriber to Texas's worker’s
conpensati on system but maintains an occupational injury benefits
plan (the “Plan”) for its enployees. Under the Plan, disputes
“arising out of any Accident or Cccurrence, or otherw se regarding
or relating to the Plan” are subject to binding arbitration. The
Summary Plan Descriptions (SPD) distributed by AERT to its
enpl oyees included this arbitration provision. Lester acknow edged
recei pt of the 2002 Plan SPD in Septenber 2002 and acknow edged
recei pt of the 2003 SPD ni ne days after his injury. Follow ng his
second acknowl edgnent, Lester received Plan benefits in the formof
medi cal treatnent for his injuries.

Lester filed suit in the district court in August 2005,
requesting (1) a declaratory judgnent determ ni ng whet her Texas | aw
or federal common |aw under ERI SA governed his clains, and (2)
conpensatory and punitive damages for AERT' s negligence (failureto
mai nt ai n a saf e workpl ace) and breach of its duty of good faith and
fair dealing, and the Plan Adm nistrator’s breach of her fiduciary
duty. AERT filed a notion to conpel arbitration of Lester’s

negligence claim and, in response, Lester filed a notion for



partial summary judgnent on the decl aratory judgnent issue. Before
the district court ruled on any notions, Lester filed, then
W thdrew, a stipulation forfeiting his claimfor breach of the duty
of good faith and fair dealing.

The district court (1) granted AERT's notion to conpel
arbitration of Lester’s negligence claim and (2) dismssed his
claim for breach of fiduciary duty as preenpted by ERI SA I n
making its ruling, the court overlooked Lester’s withdrawal of his
stipulation voluntarily dismssing his breach of good faith and
fair dealing claim After Lester objected, the court issued a
second order dismssing that claim as also preenpted by ERI SA
Lester tinely filed a notice of appeal.

1. ANALYSIS
A St andard of Revi ew

This appeal was taken from the district court’s grant of a
nmotion to conpel arbitration and its decision on Lester’s notion
for partial summary judgnent, the conbination of which resulted in
the dismssal of all of his clains. We review both rulings de
novo, applying the sane standards as the district court.!?

B. Arbitration

1. The District Court’s Ruling

1 See Am_ Heritage Life Ins. Co. v. Or, 294 F.3d 702, 708
(5th CGr. 2002) (nmotion to conpel arbitration); Breen v. Texas A&M
Univ., 485 F.3d 325, 331 (5th Cr. 2007) (summary judgnent).
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A party seeking to conpel arbitration nust first establish the
exi stence of an arbitration agreenent subject to the Federal
Arbitration Act (“FAA’).2?2 Here, the district court concluded that
AERT nmet this burden by showi ng that both Plan SPDs sent to Lester
cont ai ned an express arbitration provision and that Lester, by (1)
tw ce acknow edging receipt of the Plan SPDs, (2) continuing to
work for AERT after being notified of the Plan terns, and (3)
accepting Plan benefits followng his injury, had accepted the
terns of that provision.

The court rejected Lester’ s argunent that he only consented to
the Plan terns under duress, purportedly caused by AERT s threat to
wi t hhol d nedi cal care unl ess he acknow edged recei pt of the SPD.
The court held that Lester failed to prove an essential el enent of
duress, i.e., that AERT threatened to do sonething that it had no
legal right to do,® because, as a non-subscriber to Texas's
wor kers’ conpensation insurance system AERT had the right to
refuse paynent for Lester’s nedical treatnent if he elected not to
agree to the Plan terns. The court concluded that as a matter of
| aw AERT could not place Lester under duress sinply by requiring
that he acknow edge receipt of the SPD before receiving nedical

benefits under the Pl an.

29 USC 8§81, et _seq.

3 See Gsorno v. Osorno, 76 S.W3d 509, 511 (Tex. App.-—Houston
2002, no pet.) (“For duress to be a contract defense, it nust
consist of a threat to do sonething the threatening party has no
|l egal right to do.”).




2. Right to Jury Trial

On appeal, Lester contends that, under section 4 of the FAA*
he was entitled to a jury trial — which he demanded — to
determne the validity of the arbitration agreenent presunptively
created by his acknow edged recei pt of the Pl an SPDs. W di sagree.

“Al though the FAA permts parties to demand a jury trial to
resol ve factual issues surrounding the making of an arbitration
agreenent . . . it is well-established that ‘[a] party to an
arbitration agreenment cannot obtain a jury trial nerely by
demandi ng one.’”® Additionally, a party contesting the nmaking of
the arbitration agreenent nust “nmake at | east sone show ng that
under prevailing law, he would be relieved of his contractual
obligation to arbitrate if his allegations proved to be true” and
“produce sone evidence to substantiate his factual allegations.”®
Accordingly, to receive a jury trial on the issue of the validity

of his consent tothe Plan’s arbitration agreenent, Lester nust (1)

49 US.C 8 4 provides, in pertinent part,

If the making of the arbitration agreenent . . . be in
i ssue, the court shall proceed summarily to the trial
t her eof .

Where such an issue is raised, the party alleged to be in
default may . . . demand a jury trial of such issue, and
upon such demand the court shall make an order referring
the issue or issues to a jury.

5 Or, 294 F.3d at 710 (quoting Dillard v. Mrrill Lynch
Pierce, Fenner & Smth, Inc., 961 F. 2d 1148, 1154 (5th Gr. 1992)).

¢ Dillard, 961 F.2d at 1154.
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show t hat he woul d not be bound by the Plan’s arbitration provision
if his post-injury acknow edgnent of receipt of the SPD was nade
under duress, and (2) produce evidence indicating that his post-
i njury acknow edgnent was nmade under duress.

We assune, w thout deciding, that Lester can make the first of
these showings; i.e, that the agreenent to arbitrate evidenced by
his acknowl edged receipt of the SPD would be invalid if he
acknow edged that recei pt under duress. Even assumng this to be
the case, to be entitledto ajury trial, Lester nmust al so “produce
sone evidence to substantiate his factual allegations [of
duress].”’ He has not done so here.

As the district court correctly recognized, to prove that he
consented to the Plan’s arbitration provision under duress, Lester
must show that AERT obtained his consent by threatening to do
sonething that it had no legal right to do.® Evenif we regard al
of Lester’s factual allegations as true, however, he cannot cl ear
this hurdle. It is undisputed that an enployer that opts out of
Texas’ s workers’ conpensation systemhas no duty to conpensate an
injured enployee (who the enployer does not cover under another
enpl oyee benefits plan) unless and until that enpl oyee successfully

asserts a negligence claim against the enployer.® AERT could

" 1d.

8 See Osorno, 76 S.W3d at 511.

 See Werner_v. Colwell, 909 S.W2d 866, 868 (Tex. 1995).




therefore lawfully refuse to pay the nedical expenses of any
i njured enpl oyee who did not accept the Plan terns, and any threat
it made to withhol d nedi cal benefits fromLester unl ess he accepted
those ternms could not constitute duress. Whet her Lester’s
condition at the tinme caused himto feel pressured to accept the

Plan terns is irrelevant to a determ nati on whet her AERT' s acti ons

anounted to duress. Consequently, Lester was not entitled to have
a jury determne the validity of his agreenent to arbitrate, as
evi denced by his acceptance of the Plan terns.

3. O her |ssues

Lester also contends that there was no sufficiently reliable
evi dence presented to support the district court’s concl usion that
AERT had even adopted the Plan and its arbitration agreenent. This
contention barely nerits coment, as AERT submtted to the district
court conplete copies of the Plan, authenticated as business
records, which clearly reflect its adopti on and nai ntenance for al
time periods relevant to the instant case. Lester did not
chal l enge the authenticity of these subm ssions in the district
court.

Lester also asserts that the Plan’s arbitration provision was
invalid because it did not conply with a Texas state |law requiring
that an agreenent to arbitrate a personal injury clai mbe agreed to

in witing and signed by each party and its counsel.?° Thi s

10 Tex. Civ. Prac. & Rem Code Ann. 88 171.002(a)(3) and (c).
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argunent is unavailing. It is well settled that “the primary
purpose of the [FAA] istorequire the courts to conpel arbitration
when the parties have so provided in their contract, despite any
state legislative attenpts to limt the enforceability of
arbitration agreenments.”! “To this end, the [ FAA] preenpts state
statutes to the extent they are inconsistent with that Act.”??
Here, it is clear that the Texas statute on which Lester relies is
i nconsistent with, and therefore preenpted by, the FAA 13

Lester next maintains that (1) the one-year limtations period
for requesting arbitration set forth in the Plan expired before the
district court ordered arbitration, and (2) AERT's delay in
providing Lester with a copy of the Plan constituted a waiver of
the right to demand arbitration. As Lester did not present either
of these argunents in the district court, we will not consider them
on appeal .4

Finally, Lester conplains that his agreenent to arbitrate nine
days after his injury was invalid, because Texas |aw requires that

any waiver of a cause of action for personal injury sustained

11 Jack B. Anglin Co., Inc. v. Tipps, 842 S.W2d 266, 271 (Tex.
1992) (citations omtted).

2] d.

13 See Freudensprung v. O fshore Technical Services, Inc., 379
F.3d 327, 338 n.7 (5th Gr. 2004) (holding that the FAA preenpts
the sane state |law provisions relied on by Lester).

4 Stewart Gass & Mrror, Inc. v. US. Auto d ass Di scount
Centers, Inc., 200 F.3d 307, 316-17 (5th G r. 2000).




during the course and scope of enploynent be entered into no
earlier than ten days after the initial report of the injury. As
Lester also failed to raise this issue in the district court, we
mention it only to point out that an agreenent to arbitrate i s not
a wai ver of a cause of action.
C. ERI SA Preenption of O her State-Law C ai ns

Lester next insists that the district court erred in
dism ssing, as preenpted by ERISA, his clains against the Plan
Adm ni strator for breach of fiduciary duty and agai nst AERT for
breach of the duty of good faith and fair dealing. W disagree.

ERI SA supersedes “any and all State |aws insofar as they may
now or hereafter relate to any enpl oyee benefit plan”?!® but does not
govern an enpl oyee benefits plan that “is maintained solely for the
pur pose of conplying with applicabl e worknen’ s conpensation | ans. " 1®
We have held, however, that occupational injury benefit plans
establi shed by non-subscribers to Texas’s workers’ conpensation
system — such as the one at issue here — are not “naintained
solely for the purpose of conplying wth applicable worknen’s
conpensation | aws” and thus are governed by ERI SA. 1 Consequently,
the district court properly dismssed Lester’s state-law clains

against the Plan Adm nistrator for breach of fiduciary duty and

1529 U.S.C. § 1144(a).
16 § 1003(h)(3).

17 See Her nandez v. Jobe Concrete Products, Inc., 282 F. 3d 360,
363 (5th Gir. 2002).




agai nst AERT for breach of the duty of good faith and fair dealing
as preenpted by ERISA. Mreover, we note that Texas courts have
routinely declined to recognize a duty of good faith and fair
dealing flowing froman enployer to its enpl oyees. 8

Finally, we conclude that, to the extent Lester’s conplaint
enconpasses a claimfor breach of fiduciary duty under ERI SA that
claimis not actionable. Under ERI SA, a plan participant nmay bring
a civil action to enjoin an act that violates any provision of
ERI SA or to obtain any “otherw se appropriate equitable relief.”?1®
Here, Lester seeks only conpensatory and punitive danmages for
AERT s delay in paying benefits under the Plan. The Suprenme Court
has held that noney damages are not available through the civi
remedy provisions of ERISA 2° Consequently, Lester’s claim for
breach of fiduciary duty against the Plan Adm nistrator is not
cogni zabl e under the limted civil renedies provided by ERI SA

[11. CONCLUSI ON

For the foregoing reasons, the district courts orders (1)

conpelling arbitration of Lester’s negligence claimagainst AERT,

and (2) dism ssing as preenpted by ERI SA Lester’s cl ains for breach

18 See Fed. Exp. Corp. v. Dutschnmann, 846 S.W2d 282, 284 n.1
(Tex. 1993) (citations omtted).

19 29 U.S.C. § 1132(a)(3).
20 Mertens v. Hewitt Assoc., 508 U. S. 248, 255-56 (1993).
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of fiduciary duty against the Plan Adm nistrator and the duty of
good faith and fair dealing against AERT are, in all respects,

AFF| RMED.
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