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PER CURI AM *

Texas Medical Liability Trust (“TM.T”) chal |l enges the district
court’s award of attorney’s fees to Donna Rae G bbons- Markey. TM.T

argues that the district court erred in finding that TM.T wai ved

Pursuant to 5th Cir. R 47.5, the Court has determ ned t hat
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.



its argunent under the Texas |nsurance Code, and that the court
abused its discretion in awarding attorney’s fees. W affirm!?

Appel | ee Donna Rae G bbons- Markey sued TMLT in state court for
a breach of its duty to defend her in a nedical nal practice case.
The case was renoved to bankruptcy court after G bbons-Markey fil ed
Chapter 7 bankruptcy. After a bench trial, the bankruptcy court
entered a take-nothing judgnent in favor of TMT, which the
district court affirmed on appeal. This Court subsequently
reversed and renmanded the case to the district court to determ ne
attorney’s fees. |In Novenber 2006, the district court entered an
order granting in part G bbons-Markey’'s notion to determ ne
attorney’s fees, awarding her $44,493 in damages and attorney’s
fees and costs expended i n the nedi cal nmal practice case, subject to
8.25% prejudgnent sinple interest, accruing from Septenber 30,
1999; $8,400 in attorney’'s fees for the bankruptcy proceedi ngs;
$28,500 in attorney’s fees for appeal i ng the bankruptcy decision to
both the district court and Fifth Grcuit; and $255 in filing fees.
TMLT appeal s.

W review findings of fact for <clear error and | egal
concl usi ons de novo. vy v. Jones, 192 F.3d 514, 516 (5th Gr.

1999). We review a district court’s award of attorney’s fees for

lAppel lant also requests that we certify the question of
whet her a trust may be subject to an award of attorney’ s fees under
Tex. Civ. Prac. & Rem Code 8§ 38.001 to the Texas Suprene Court.
We DENY that request.



abuse of discretion. See Saizan v. Delta Concrete Prods. Co., 448
F.3d 795, 800 (5th G r. 2006).

On remand to the district court, TM.T argued for the first
time that Tex. CGv. Prac. & Rem Code § 38.001 and Tex. Ins. Code
Art. 21.49-4 preclude any award of attorney’ s fees incurred during
t he bankruptcy proceedings. Section 38.001 states: “A person nmay
recover reasonable attorney’'s fees from an individual or
corporation . . . if the claimis for . . . an oral or witten
contract.” TMLT argues that it is neither an individual nor
corporation, but instead a trust organized pursuant to Tex. Ins.
Code. Art. 21.49.4, which allows physicians to self-insure, and is
therefore inmune fromattorney’ s fees pursuant to Section 38.001.
The district court found that TM.T had wai ved this argunent by not
raising it earlier, and we agree.

TMLT argues that it was not required to plead or otherw se
argue the inapplicability of section 38.001 until the case was
remanded for an award of attorney’s fees because, as a matter of
| aw, the section does not provide for such an award. See Base-
Seal, Inc. v. Jefferson County, 901 S . W2d 783, 787-88 (Tex.
App. —Beaunont 1995) (holding that the county is not I|iable for
attorney’s fees under 8 38.001 despite the county’'s failure to
pl ead the defense of sovereign imunity). At first blush, this
argunent makes sone sense: if the statute sinply does not provide
for an award of attorney’s fees against a trust, as TM.T suggests,
then failing to raise that argunent earlier does not now enable

3



that statute to provide for such an award. This distinction,
however, is inmmterial.

The Texas Suprene Court has noted, “[t]he general rule in
Texas (and el sewhere) has | ong been that suits agai nst a trust nust
be brought against its legal representative, the trustee.” Ray
Mal ooly Trust v. Juhl, 186 S.W3d 568, 570 (Tex. 2006) (citations
omtted). As the district court noted, had that been done in this
case, then the action against the trustees of TMLT woul d constitute
an action against an individual. TM.T's failure to assert this
argunent during the bankruptcy trial potentially caused G bbons-
Markey not to join any trustee in that proceeding. By failing to
do so, TM.T effectively waived the right to argue that the Trust is
now excluded fromthe award of attorney’'s fees. Mreover, as the
district court noted, the Texas legislature clearly and
unequi vocal |y exenpted self-insured nedical liability trusts from
ot her provisions of the insurance code, see Tex. Ins. Code Art.
21.49-4(e), and would have likely done so with regard to section
38.001 had that been its intent. Gven that the Texas | egislature
and Texas courts have not directly addressed whether attorney’s
fees can be awarded against a trust under section 38.001, this

Court will not further exenpt TML.T fromliability.?2

2Additionally, it has long been Texas law that an insuring
entity is liable for the attorney’s fees incurred by an insured in
a breach of contract action. See Anerican Home Assur. Co. v.
United Space Alliance, LLC, 378 F.3d 482, 492-93 (5th Cr. 2004).



Turning to TMLT' s argunent that the district court abused its
discretion in awarding attorney’s fees, we wll not set aside the
district court’s findings when they are supported by substanti al
evi dence unless, after a review of the record as a whole, we are
left with the unyielding belief that a m stake has been nade
Adans v. Unione Mediterranea Di Sicurta, 220 F.3d 659, 670 (5th
Cr. 2000). TMLT argues that G bbons-Markey failed to produce
substanti al evidence supporting the fees, but we find otherw se.
In determning the anount of the award, the district court
consi dered various sources, including affidavits, and reduced the
anount of fees sought by G bbons-Markey by nore than fifty percent.
We conclude that the district court’s findings were supported by
substantial evidence and that it did not abuse its discretion in
determ ning the award.

For the foregoing reasons, we AFFIRM the district court.



