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Yasser Mohaned Adly Mokhtar Ismail, a citizen of Egypt,
chal | enges the Board of Immgration Appeals’ (BIA) affirmng the
| mm gration Judge’s (1J) decision that he is inadm ssible under the
| mm gration and Nationality Act (I NA) for having nade a fal se claim
of United States citizenship. Because the Bl A s decision preceded

our very recent opinion in Theodros v. Gonzales, 490 F. 3d 396 (5th

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

1



Cr. 2007), the Bl A decision is VACATED and this matter i s REMANDED
to the BIA for proceedings in the light of that opinion.
| .

Ismail entered the United States in August 1995 as a
noni nmgrant visitor, with authorization to remain until August
1996. Because he overstayed his visa, the Departnent of Honel and
Security (DHS), in 2004, served himwith a Notice to Appear and
initiated renoval proceedi ngs.

| smai | conceded his renovability under INA 8§ 237(a)(1)(B), 8
US C 8§ 1227(a)(1)(B), but sought an adj ustnment of status based on
his 2003 marriage to a United States citizen. DHS nmai nt ai ned
I smai | was i nadm ssible, under INA 8 212(a)(6)(CO(ii), 8 U S.C. 8§
1182(a)(6) (O (ii), for having nade a false claimof United States
citizenship in 1998, while enrolling as a part-tinme student at
Drexel University in Phil adel phia, Pennsylvania. |smail contended
the fal se statenent did not render himinadm ssible because it was
not nmade for the purpose of obtaining a “benefit” available to
citizens under state or federal |aw

In March 2005, the 1J denied Ismail’s request for adjustnent
of status and ordered him renoved. The 1J found Ismail had
obtai ned a “benefit” fromDrexel under state | aw because: despite
Drexel’s status as a private university, it received funding from
Pennsyl vani a; and Ismail would not have been allowed to enroll in

the part-tinme program as a non-citizen. The 1J’' s decision was



based, in part, however, on evidence that had not been in the
admnistrative record for the hearing, regarding state aid to
private institutions. (The 1J also stated: but for the bar
inposed by INA 8§ 212(a)(6)(O(ii), she would have exercised
discretion and admtted Ismil.)

In April 2006, the BIA affirnmed the 1J s decision. Not i ng
that the state-funding evidence on which the I J relied had not been
admtted in the record, the BIA instead enployed alternative
gr ounds. It held: even if Ismail had not received a state
“benefit”, his false statenent had been nmade to acconplish the
“pur pose” of gaining adm ssion to coll ege.

1.

The BIA s factual findings are reviewed for substanti al
evidence; its rulings of |aw, de novo. See Mreles-Val dez v.
Ashcroft, 349 F.3d 213, 215 (5th Cr. 2003). Although we review
the BIA's decision, and not that of the 1J, the latter 1is
considered to the extent it affects the BIA's decision. See Lopez
De Jesus v. INS, 312 F.3d 155, 158 (5th Gr. 2002). If a statute
is arguably anbiguous, we give Chevron-deference to the BIA s
interpretation of it, see Smalley v. Ashcroft, 354 F. 3d 332, 335-36
(5th Cr. 2003), unless “there are conpelling indications that
[its] interpretation is incorrect”, R vera-Cruz v. INS, 948 F. 2d

962, 966 (5th Gir. 1991).



The sole issue at hand is the applicability of INA 8§
212(a)(6) (O (ii). It renders inadm ssible “[alny alien who fal sely
represents ... hinself ... to be acitizen of the United States for
any purpose or benefit under this chapter (including section 1324a
of this title) or any other Federal or State law...”. 8 U S. C 8§
1182(a)(6) (O (ii) (1) (enphases added). Ismail contends the
Governnent failed to show attending a private university was a
“pur pose or benefit”. The Governnent responds: Ismail falsely
represented his status in order to gain adm ssion to Drexel’ s part-
time evening-division program and, accordingly, he avoided the
visa and full-tinme study requirenments of INA 8§ 101(a)(15)(F) (i), 8
US C 8§ 1101(a)(15)(F) (i).

Qur court faced a simlar issue in Theodros. There, we held
reasonable the BIA's affirmng the | J's decision that an Ethi opi an
citizen was renovable for falsely claimng United States
citizenship in applying for private-sector enploynent. Theodros,
490 F.3d at 402. Qur doing so was based, in part, on federal |aw
meking it unlawful to enploy an illegal alien. As the Bl A noted:

The statute provides that “any purpose or
benefit wunder this Act” is inclusive of
section 274A [8 U S.C § 1324a], the rules
governing unlawful enploynent of aliens by
private or governnent entities. Reference to
t hat section imediately followng the
“purpose or benefit” clause of section
237(a)(3)(D (1) [8 U.S.C § 1227(a)(3)(D(1)]
informs the inference that enploynent is an

exanple of the sort of purpose or benefit
contenpl ated by the statute.



| d. See, e.qg., Pichardo v. INS, 216 F.3d 1198, 1201 (9th GCr.
2000) (falsifying citizenship on a birth certificate, a violation
of federal immgration |law, bars entry); Rana v. CGonzales, 175 F.
App’ x 988, 996 (10th Cr. 2006) (falsely claimng United States
citizenship in order to obtain enploynent bars adm ssibility).

As noted, the BIA did not base its decision on Ismail’s
falsifying his citizenship to gain a benefit under state or federal
law; instead, it held he violated INA 8 212(a)(6)(C (ii) in order
to gain admssion to Drexel University's part-tine program
Theodros, which interpreted that section, was decided after the
BIA s April 2006 decision at issue.

The I NA provides that “[t]he Secretary of Honel and Security
shall be charged with the admnistration and enforcenent” of the
statute and that the “determnation and ruling by the Attorney
Ceneral with respect to all questions of |awshall be controlling”.
8 US C §1103(a)(1). Furthernore, a “judicial judgnent cannot be
made to do service for an adm nistrative judgnent”. SECv. Chenery
Corp., 318 U.S. 80, 88 (1943). This is especially true wwth regard
to immgration matters; as this court noted previously, “federal
immgration | aws are exceedingly conplex”. Marcello v. Brown, 803
F.2d 851, 857 (5th Gr. 1986) (internal quotation marks and
citation omtted). Accordi ngly, because the “principles of

Chevron deference are applicable to this statutory schene”, [|NSv.

Aguirre-Aguirre, 526 U. S. 415, 424 (1999), remand i s appropriate in



order for the BIAto reviewits decision in the |ight of Theodros.
See INS v. Ventura, 537 U S 12, 16 (2002) (holding “a court of
appeal s should remand a case to an agency for decision of a matter
that statutes place primarily in agency hands”).
L1l
For the foregoing reasons, the BIA decision is VACATED and
this matter is REMANDED to the BIA for further proceedings

consistent with this opinion.

VACATED and REMANDED



