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PER CURI AM *

Sidney Stallworth, M ssissippi prisoner # 45129, filed a
42 U.S.C. § 1983 conplaint alleging that he was denied his due
process rights in connection with a Rule Violation Report (RVR)
for which he received 20 days of isolated | ockdown and a decrease
in custody status. The district court dism ssed the conplaint
for failure to state a clai mbecause there was no |iberty
interest involved and thus no constitutional violation.

Stallworth tinely appealed the district court’s dism ssal.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Stallworth contends that the district court used an
incorrect |legal standard in determning that he had failed to
state a claim He does not, however, explain what standard
shoul d have been used. The district court correctly found that
Stallworth failed to state a claimof a due process violation

wth regard to the RVR See Sandin v. Conner, 515 U S. 471, 486

(1995): Neals v. Norwood, 59 F.3d 530, 533 (5th Gir. 1995).

Stallworth argues that he stated a claimof retaliation
against the prison’s law library clerk. Stallworth' s allegation
inthe district court was that the library clerk was
discrimnating against him W do not consider this new claim

raised for the first tinme on appeal. See Leverette v. Louisville

Ladder Co., 183 F.3d 339, 342 (5th Gr. 1999). Stallworth did

allege retaliation by the prison comm ssioner, but he did not
state a claimof a constitutional violation as he did not allege
any facts showing a retaliatory notive on the part of the

comm ssioner. See Mody v. Baker, 857 F.2d 256, 258 (5th Cr

1988); Brinkmann v. Johnston, 793 F.2d 111, 113 (5th Gr. 1986).

Nor did Stallworth carry his burden of persuasi on when he sought
gl obal injunctive relief fromretaliation by prison officials.

See PCl Transp., Inc. v. Fort Worth & Western R R Co., 418 F. 3d

535, 545 (5th Cr. 2005); Lakedreans v. Taylor, 932 F.2d 1103,

1107 (5th Cr. 1991).
Stallworth asserts that the prison conm ssioner’s response

to Stallworth’s grievances anounted to an Ei ghth Anendnment
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violation. Stallworth’s allegations did not state such a
violation by the comm ssioner, however, as he did not allege
conditions that would satisfy the objective conponent of an

Ei ghth Amendnent violation. See Palner v. Johnson, 193 F. 3d 346,

352 (5th Gr. 1999); Novak v. Beto, 452 F.2d 661, 665 (5th Gr

1971). W decline to consider any Ei ghth Amendnent clains that
Stallworth raises for the first tinme on appeal agai nst any ot her

def endant s. See Leverette, 183 F. 3d at 342.

Stallworth argues that the actions taken by the defendants
against himviolate his rights under the Americans with
Disabilities Act (ADA). Stallworth has not established an ADA
viol ati on, however, because he has failed to show that the fact
that he is housed in a special needs facility renders him

di sabled within the neaning of the ADA. See Lightbourn v. County

of El Paso, Texas, 118 F.3d 421, 428 (5th Gr. 1997).

Finally, Stallworth maintains that the district court erred

in failing to conduct a Spears v. MCotter, 766 F.2d 179 (5th

Cir. 1985), hearing prior to dismssal. Stallwrth does not
state what additional facts would have been brought out during a

Spears hearing. See Eason v. Thaler, 14 F.3d 8, 10 (5th Grr.

1994). Thus, he has not shown that the district court abused its
discretion in this regard.

We have reviewed the record and Stallworth' s brief on
appeal, and we conclude that the district court did not err in

dismssing Stallworth's conplaint for failure to state a claim
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See 8§ 1915(e)(2)(B)(ii); Harris v. Hegmann, 198 F.3d 153, 156

(5th Gr. 1999); Black v. Warren, 134 F.3d 732, 733-34 (5th Cr

1998). We therefore affirmthe judgnent of the district court.
The district court’s dismssal of Stallworth’s conplaint for
failure to state a claimcounts as a strike under 28 U. S.C

8 1915(g). See Adepegba v. Hammons, 103 F.3d 383, 385-87 (5th

Cr. 1996). Stallworth has had one other civil action dism ssed

for failure to state a claim See Stallworth v. Johnson,

No. 4:00-CV-299 (N.D. Mss. July 19, 2001). Stallworth is
cautioned that if he accunulates three strikes under § 1915(Q),
he may not proceed in forma pauperis in any civil action or

appeal filed while he is incarcerated or detained in any facility
unl ess he is under imm nent danger of serious physical injury.
See 8 1915(9).

AFFI RVED;  SANCTI ON WARNI NG | SSUED



