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Before us is an appeal by Plaintiff Todd Spaul di ng
(“Spaulding”) of a district court’s judgnent follow ng a two-day
bench trial that resulted in a verdict and damages for Spaul di ng
for personal injuries he received in a notor vehicle accident.
On appeal, Spaul ding contends that the district court erred by

failing to take into account evidence regarding the severity of

" Pursuant to 5TH QG RoU T RUE 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QRaUT
RULE 47.5. 4.



his injury, failing to award damages for future surgery, and
maki ng too small an award of conpensatory damages. |In accordance
with the deference afforded the district court in this situation
we AFFI RM
| . BACKGROUND FACTS

On April 8, 2003, Spaulding, a reservist inthe US. Ar
Force, was driving east on H ghway 26 in Stone County,
M ssissippi. He was on his way to Mbile, A abama, to be married
and was acconpani ed by his fiancee Sheila, who is now his wfe
(“Sheila Spaul ding”), and her two children. Wen Spaul di ng
sl owed down to allow sone dogs to pass in front of his vehicle,
he was hit from behind by John Nichols (“Ni chols”), an enpl oyee
of the United States Postal Service. N chols had attenpted to
stop, but the road was too slick due to rain. Spaulding s
vehi cl e sustai ned danage to the bunper, frame, and right rear
taillight. After speaking with police at the scene, Spaul ding
proceeded to Al abama and was married. At trial, Spaulding
testified that he felt tense all over imediately after the
accident, but did not seek nedical assistance at that tinme.

Approxi mately one week after the incident, Spaulding went to
the energency roomof the Stone County Hospital with neck and | ow
back pain. The x-rays taken of his cervical and | unbar spine
appeared to be normal, and Dr. Deepinder Burn (“Dr. Burn”)

di scharged Spaul ding after giving hima prescription for pain



medi cation. On April 19, 2003, Spaulding conpleted a pre-

depl oynent health assessnent in preparation for his upcom ng
depl oynent to Guam During the assessnent, he described his
health as “good.” Spaul ding then spent two nonths in Guam as an
el ectronic avionic nechanic, returning in June 2003. At his
post - depl oynment heal th assessnent, Spaul ding described his
overall health as “fair.”

Several nonths later, on October 28, 2003, Spaul ding went to
see Dr. Burn at the Stone County Fam |y Medical Cinic with
conpl aints of back pain. Dr. Burn ordered an MRl of Spaulding s
| umbar spine and referred Spaulding to Dr. Charles Wnters (“Dr.
Wnters”), an orthopedic surgeon. Spaulding did not go to see
Dr. Wnters until October 8, 2004, al nost one year |ater, at
which time Dr. Wnters took a nedical history and reviewed the
MRl scan fromthe previous year. Dr. Wnters diagnosed Spaul di ng
as havi ng degenerative and protruding discs in his back. He
advi sed Spaulding to limt the activities which put stress on his
back, such as bending, lifting, and joggi ng, and prescribed him
an anti-inflanmatory.

Spaul di ng next saw Dr. Wnters on May 25, 2005, again
conpl ai ning of back pain. Dr. Wnters changed Spaul ding’ s
prescription and continued to advise Spaulding to refrain from
bending, lifting, and jogging. Dr. Wnters stated Spaul di ng
could still ride a bike and performcertain weight-lifting
exercises, as long as they did not put a strain on his back.
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In the tine between the accident in April 2003 and the trial
of this matter, Spaulding was called to active duty as a
reservist on four occasions (including the tinme he spent in Guam
di scussed above). Spaul ding al so changed jobs tw ce during that
time period. He initially worked as a nechanic for Kennedy
Marine. I n Novenber 2004, Spaul di ng becane enpl oyed by Keesl er
Air Force Base. He underwent a pre-enploynent physical and was
cleared to work as a speci al purpose vehicle nechanic. |In June
2005, Spaul ding obtained a position with Vinell Corporation, a
position that he continued to hold at the tinme of trial and for
whi ch he was again cleared to work as a speci al purpose vehicle
mechanic. For his job with Vinell, Spaulding is stationed in
Qatar and routinely works sixty hours per week. Apart fromhis
doctors’ visits, Spaulding has m ssed only one half-day’s work
due to back pain.

| 1. PROCEDURAL HI STORY

Spaulding filed suit agai nst Defendant-Appellee United
States of Anerica (“United States”) on May 12, 2005, pursuant to
the Federal Tort Clainms Act (“FTCA’), 28 U . S.C. 88 1346, 2671, et
seq. (2000). Spaul ding sought damages for the injuries he
received as a result of the accident in April 2003. Following a
period of discovery, the district court held a bench trial on
Cctober 3-4, 2006. At trial, the district court heard testinony

from Spaul di ng and Sheila Spaulding. Dr. Wnters’s deposition



was al so entered into evidence. The district court issued
witten findings of fact and concl usions of |aw on Cctober 5,
2006, in which it found that N chols had been negligent and that
the United States was |iable. The district court assessed
damages of $2958 in nedi cal expenses and $20,000 for “past,
present, and future nental and physical pain and suffering, and
the I oss of enjoynent of life.”

Bel i eving the evidence entitled himto nore damages than
wer e awar ded, Spaulding filed a notion to anmend or correct the
j udgnent, which the district court denied w thout coment.
Spaul di ng now appeals to this court. As a final judgnment has
been entered, we have jurisdiction pursuant to 28 U S.C. § 1291.

I11. STANDARD OF REVI EW

Qur standard of review for findings and concl usions
followng a bench trial is well established--findings of fact are
reviewed for clear error, while legal issues are reviewed de

novo. Water Craft Mgnt., L.L.C. v. Mercury Marine, 457 F.3d 484,

488 (5th Gr. 2006); Energy Mymt. Corp. v. Gty of Shreveport,

397 F.3d 297, 302 (5th Gr. 2005). “A factual finding is not
clearly erroneous as long as it is plausible in the |ight of the

record read as a whole.” VWalker v. Cty of Mesquite, 402 F.3d

532, 535 (5th Cr. 2005) (internal quotation marks and citation

omtted); see also Morhead v. Mtsubishi Arcraft Int'l, Inc.

828 F.2d 278, 283 (5th Cr. 1987) (describing clear error).



Reversal for clear error is warranted only if the court has a
definite and firmconviction that a m stake has been comm tted.

Canal Barge Co. v. Torco Gl Co., 220 F.3d 370, 375 (5th Cr

2000) .
Simlarly, a notion to anend the judgnent is generally
reviewed for an abuse of discretion, while any |egal concl usions

are consi dered de novo. El enentis ChromumL.P. v. Coastal

States Petroleum Co., 450 F.3d 607, 610 (5th G r. 2006).

| V. DI SCUSSI ON
Spaul di ng brought suit pursuant to the FTCA, which waives
the United States’ sovereign immunity for personal injuries
“caused by the negligent or wongful act or om ssion of any
enpl oyee” of the United States acting in the course and scope of

his duties. 28 U S C 8§ 1346(b); Metro. Life Ins. Co. v. Atkins,

225 F.3d 510, 512 (5th Cr. 2000). Under the FTCA, the United
States is liable in danages to the sane extent a private person
woul d be |liable for the sanme negligent act or om ssion under the
| aw of the state in which the act or om ssion occurred. 28

US C 8§ 1346(b); Skipper v. United States, 1 F.3d 349, 352 (5th

Cir. 1993). Here, the United States does not dispute that

Ni chols was acting in the course and scope of his duties as an
enpl oyee of the United States Postal Service when he rear-ended
Spaul ding. As the accident occurred in Mssissippi, we wll

apply Mssissippi’s |aws regardi ng negligence in this case.



A. Wiether the district court erred in limting danages to the
exacerbation of a pre-existing condition

Spaul ding first contends that the district court erred when
it limted Spaul ding s conpensatory damages to those for
exacerbation of a pre-existing condition. Spaulding argues that
the district court used the wong standard of proof to analyze
Dr. Wnters’s opinion regarding the cause of Spaul ding’s
injuries, and that the district court should have conpensated him
for the damages he incurred as a result of his protruding discs.
The United States counters that Dr. Wnters’s testinony
concerning the timng and cause of the protruding discs was |ess
t han straightforward.

As much of Spaul ding’s argunent hinges on Dr. Wnters’s
testinony regardi ng the cause and extent of the problens with
Spaul di ng’ s back, we consider how M ssissippi courts treat such
expert testinony. Under M ssissippi |aw, expert testinony
regardi ng nedi cal causation is not probative unless it is in

ternms of probabilities, not possibilities. Pittman v. Hodges,

462 So. 2d 330, 333-34 (Mss. 1984). This is not to say that a
specific word nust be used by an expert before the court may rely

on his opinion. See Daughtery v. Conley, 906 So. 2d 108, 110

(Mss. C. App. 2004) (noting that courts should not undertake an
exercise of formover substance). Further, an expert w tness
need not testify with absolute certainty. Pittman, 462 So. 2d

at 335. Instead, the underlying concern of the court is whether



or not the expert’s testinony is sufficiently reliable.
Daughtery, 906 So. 2d at 110. |In other words, the use of
“probability” and “possibility” is a semantic illustration that
reflects the requirenent that an expert’s testinony be reliable.
Id.

In this case, Dr. Wnters’s testinony was presented in the
formof his deposition. |In support of his argunent on appeal,
Spaulding relies heavily on Dr. Wnters’s affirmati ve answer when
asked if he believed, based on reasonabl e nedical probability,
that the notor vehicle accident was the cause of Spaul ding’' s
“condition.” Dr. Wnters, however, did not elaborate as to how
he reached that conclusion, and the rest of Dr. Wnters’'s
testinony creates sone confusion as to his exact opinion
regardi ng the cause of Spaulding s injuries.

First, Dr. Wnters admtted that at |east part of
Spaul di ng’ s back problens predated the accident. Dr. Wnters’s
di agnosi s of Spaul di ng was that he had a “conbi nation of
probl enms” with his back that included a degenerative problem
caused by wear and tear and protruding discs that appeared as if
Spaul ding had injured them Dr. Wnters also referred to
Spaul di ng as having a “conbi nati on of degenerative changes,”
meani ng “arthritis-type changes and post-traunmati c changes.”
According to Dr. Wnters, the degenerative problens with
Spaul ding’s back arose prior to the accident in April 2003.

G ven that the degenerative problens with Spaul ding s back
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predated the accident, Dr. Wnters’s conclusion that Spaulding s
“condition” was caused by the accident is not entirely accurate.
Second, Dr. Wnters’'s testinony was underm ned by his

adm ssion that he was unaware of several facts that m ght have
affected his opinion. For exanple, Dr. Wnters testified that
Spaulding’s failure to seek any nedical treatnent for his back
for long periods of tinme was inconsistent with Spaul ding’ s
conplaints. Dr. Wnters further stated that it was inconsistent
t hat Spaul ding did not mss any work due to his back problens and
had in fact been cleared to do physical |abor.

Finally, Dr. Wnters’s testinony could reasonably be
interpreted to nean that Spaul ding’s protruding discs were the
exacerbation of a pre-existing condition. Dr. Wnters testified
that “[my diagnosis was that [ Spaul ding] had degenerative
changes which were aggravated by his notor vehicle accident based
on the history that | was given.” This testinony accords with
the district court’s ruling that Spaul ding should be conpensat ed
for the exacerbation of a pre-existing condition. Dr. Wnters
further stated that “nmy opinion is that [Spaul ding] had a pre-
existing condition that was aggravated by the notor vehicle
accident and the protrusions of the disk likely occurred at the
time of the accident.” Again, this supports the concl usion that
the protrudi ng discs were an aggravati on or exacerbation of
Spaul ding’s pre-existing condition. Consequently, the district
court’s award of dammges for the exacerbation of a pre-existing

9



condition is entirely reasonabl e and appropri ate.

In sum the district court did not err in limting
Spaul di ng’ s damages to those for exacerbation of a pre-existing
condition, as Dr. Wnters’s testinony was uncl ear on the extent
of the damages caused by the notor vehicle accident. The
district court’s conclusion is plausible in light of all the

evi dence, and, thus, does not anpbunt to clear error. See Wl ker,

402 F.3d at 535 (describing clear error). Therefore, we will not
reverse the district court on this point.

B. Wether the district court erred in failing to award the
cost of future surgery

Spaul di ng next contends that the district court erred by not
awar di ng hi m damages for the cost of future surgery for his back
The United States argues that Dr. Wnters never testified that
the anobunts for the surgery were reasonable and that Dr. Wnters
never |inked Spaulding’s need for surgery to the notor vehicle
acci dent.

Spaul ding again relies on the testinony of Dr. Wnters to
support his claimthat he will eventually need surgery to correct
his back problenms. In his deposition, Dr. Wnters testified that
Spaul ding would i kely need surgery in the future to alleviate
sone of the problens in his back. Dr. Wnters described the
procedures as a discectony, |am nectony, and |unbar fusion, for a
total cost of $14,000. The district court did not award damages

for this anmount and noted that Dr. Wnters failed to testify that
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such anounts were reasonable or that surgery was a reasonabl e
medi cal probability.

Setting aside the issue of the reasonabl eness of the anount,
we note that M ssissippi |law requires evidence that the damages

sought were causally connected to the accident. See Bryan Bros.

Packing Co. v. Grubbs, 168 So. 2d 289, 293 (M ss. 1964); see also

Onen v. Omen, 928 So. 2d 156, 168 (M ss. 2006) (regardi ng damages

for repairs and noting there nust be evidence that repairs were

“necessary as a result of the wongful act”) (enphasis added).

Dr. Wnters never testified that Spaul di ng woul d need surgery as
a result of the notor vehicle accident. |Instead, each tinme Dr.
Wnters nmentioned surgery, it was in connection wth Spaul ding’ s
degenerative and arthritic condition, which, as noted above,
predated the accident.? |f the surgery was required because of
the pre-existing degenerative condition, it is not conpensabl e as
damages in the instant case because the requisite causal
connection to the accident would be |acking. Therefore, given
the uncertainty of whether the accident caused the back problem
requiring surgery, the district court did not err in refusing to
award damages for future surgery.

C. Wiether the award of $20,000 for pain and suffering was fair

! Dr. Wnters testified that “[a]s [Spaulding s] arthritis
got worse, he woul d develop nmore crowdi ng of his nerves. He
woul d have to have what’'s called a |am nectony . . . .” Dr.
Wnters also stated that “[w]ithin a reasonable nedlca
probability his arthritis is going to get worse to the point
where he’s going to have to have sonet hing done.”
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and adequat e

Finally, Spaulding contends that the district court’s award
of $20,000 in conpensatory damages for “[p]ast, present, and
future nental and physical pain and suffering, and the | oss of
enjoynent of |ife” was clearly inadequate. The United States
argues that the anount is fair and reasonable, given Spaulding s
pre-existing condition, his infrequent doctor visits, and his
ability to work. Under M ssissippi |law, an award of danages
cannot be determ ned by any fixed rule, but rests largely within

the discretion and judgnent of the factfinder. See Kinnard v.

Martin, 223 So. 2d 300, 302-03 (M ss. 1969).

Inits findings and conclusions in this case, the district
court noted that its award of $20,000 was fair and reasonable
when conpared to simlar cases involving back pain caused by

rear-end colli sions. See Burge v. Spiers, 856 So. 2d 577, 580

(Mss. C. App. 2003) (awardi ng nedi cal expenses, but no pain and

suffering damages); Cark v. Deakle, 800 So. 2d 1227, 1231 (M ss.

Ct. App. 2001) (awarding nedi cal expenses and approxi mately $511

in pain and suffering); Hubbard v. Canterbury, 805 So. 2d 545,

550-51 (Mss. Ct. App. 2000) (awarding nedi cal expenses, but no
pain and suffering damages). Spaul di ng argues these cases are
di stingui shable on the facts and that his situationis simlar to

ot her cases in which nuch |arger awards were given. See WIlIlians

v. Chevron U S. A, Inc., 875 F. 2d 501, 506-07 (5th Gr. 1989)

(awar di ng $200,000); Holnmes v. J. Ray McDernott & Co., 734 F.2d
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1110, 1119 (5th Gr. 1984), overruled on other grounds, Guevara

v. Maritinme Overseas Corp., 59 F.3d 1546 (5th G r. 1995)

(awar di ng $180,000); Witten v. Land, 188 So. 2d 246, 252 (M ss.

1966) (awarding $70,000); MNeil v. Bourn, 721 So. 2d 663, 670-71

(Mss. Ct. App. 1998) (awarding $121, 000, which included over
$22,000 in nedi cal expenses).
Not to be outdone, we, too, have scoured the casel aw and

found several cases worth nentioning here. See Gty of Jackson

V. Lipsey, 834 So. 2d 687, 694 (M ss. 2003) (awardi ng $25, 000 for
injuries follow ng a car accident when plaintiff was laid up for

two weeks, unable to work or nove); Wal-Mart Stores, Inc. v.

Johnson, 807 So. 2d 382, 392 (Mss. 2001) (awarding $30, 000 and
$37,000 to two plaintiffs in a car accident where neither broke
any bones, but both testified as to continued pain and limted

mobi lity); Kern v. Qulf Coast Nursing Home of Mdss Point, Inc.,

502 So. 2d 1198, 1201 (Mss. 1987) (awarding $20,000 for a fal

requiring hip replacenent); Sharp v. Odom 743 So. 2d 425, 432

(Mss. Ct. App. 2000) (awarding $16,000 for pain and suffering to
a plaintiff who was shot in the chest).

Rat her than denonstrate that the district court was right or
wong in its award of danmages, what these cases show is that
damages are necessarily awarded on a case-by-case basis and

dependent upon the specific facts of the case. See Kinnard, 223

So. 2d at 303 (“Each suit for personal injury must be deci ded by
the facts shown in that particular case.”). As the trier of fact
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inthis matter, the district court was best situated to determ ne
what anount of danmages was warrant ed.

Here, the evidence shows that Spaul ding has pain in his
back, is limted in sonme, but not all, areas of exercise, has
troubl e sl eeping, and has sone enotional distress as a result.
Shoul d Spaul di ng eventual |y have back surgery, which may or may
not be related to the accident, he would suffer a 7% i npai r nent
to his whole body. W cannot say that the district court’s award
of $20,000 for Spaulding’ s pain and suffering was clearly
insufficient. Therefore, we will not disturb the district
court’s judgnent.

V. CONCLUSI ON

For the foregoing reasons, we conclude that the district

court did not err inits judgnent. Therefore, we AFFIRM

AFFI RVED.

14



