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Appeal fromthe United States District Court for the
Sout hern District of Texas, Houston D vision
No. 4:06-0678

Bef ore JONES, Chief Judge, BENAVI DES, and CLEMENT, Circuit Judges.
PER CURI AM ~

The plaintiff-appellant Tomm e Collins Hughes (“Hughes”) is
schedul ed to be executed on March 15, 2006. Hughes appeal s the
district court’s dismssal of his suit seeking injunctive relief

pursuant to 42 U. S.C. section 1983. He alleged that the particular

" Pursuant to 5THCQR R 47.5, the court has deterni ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



met hod of execution used by Texas, l|lethal injection, may cause
excruciating pain in violation of the Ei ghth Anmendnent. The
district court, citing Fifth Crcuit precedent, dismssed the
conplaint with prejudice, concluding that Hughes unnecessarily
del ayed i n bringing his Ei ghth Anmendnent chal |l enge to the net hod of
execution. The district court expressly recognized that it did not
have to determ ne whet her the Ei ghth Amendnent claimis cognizable
under section 1983 because Fifth Crcuit precedent holds that
Hughes is not entitled to equitable relief due to his dilatory
filing. Before this Court, Hughes requests a stay of execution
Because we agree with the district court’s analysis, we affirm
The district court correctly applied our precedent. Thi s
Court has held that “[a] challenge to a nethod of execution nmay be
filed any tine after the plaintiff’s conviction has becone final on
direct review.” Neville v. Johnson, __ F.3d __, 2006 U S. App
LEXIS 3096 (5th Gr. Feb. 8, 2006) (citing Wite v. Johnson, 429
F.3d 572, 574 (5th Gr. 2005)), <cert. denied, Neville .
Li vi ngston, 2006 U.S. LEXIS 1088 (Feb. 8, 2006). Furthernore, we
have made clear that waiting to file such a challenge shortly
bef ore a schedul ed executi on constitutes unnecessary delay. Harris
v. Johnson, 376 F.3d 414, 417-19 (5th Gr. 2004), cert. denied,

Harris v. Dretke, 542 U S. 953 (2004). Although Hughes’ s direct



appeal has been final for alnpbst six years,! he did not file the
instant conplaint until 14 days before his schedul ed execution

Hughes had al nost six years to file his suit, to seek discovery,
and to litigate his request for relief under section 1983. Hughes
“cannot excuse his delaying until the eleventh hour on the ground
that he was unaware of the state’s intention to execute him by
injecting the three chem cals he now chal lenges.” Harris, 376 F. 3d
at 417.

Whet her or not he properly states a cl ai munder section 1983,
Hughes is not entitled to the relief he seeks due to his dilatory
filing. He has been on death row for nore than seven years but
wai ted to chall enge a procedure for |lethal injection that has been
used by the Defendants during his entire stay on death row.  See
Wiite, 429 F.3d at 574 (reaching the sanme conclusion when
petitioner filed after six years); see also Harris, 376 F.3d at
417. Nonet hel ess, Hughes contends that he has not delayed in
bringing suit because his execution was not scheduled until
Decenber of 2005. We reject this argunent. This Court, in Harris,
explicitly stated that a challenge should be brought when the
convi ction and sentence are affirned on direct review and not when
the execution is “an inmmnent or inpending danger.” Harris, 376

F.3d at 418; see also Neville, = F.3d at _ , 2006 U S. App. LEXIS

! Hughes v. State, 24 S.W3d 833 (Tex. Crim App. 2000),
cert. denied, Hughes v. Texas, 531 U S. 980 (2000).
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3096 at *1 (finding that a nethod-of-execution challenge may be
filed after the plaintiff’s conviction has becone final on direct
review). Hughes’s death penalty conviction was affirnmed in 2000.
VWaiting until two weeks before his scheduled execution date
constitutes unnecessary del ay. See Harris, 376 F.3d at 416.
Harris and Neville control and require us to affirmthe district
court’s dismssal of this claim

The district court properly considered Hughes’'s attenpts to
di stinguish his case from prior cases, such as Neville, Smth v.
Johnson, 2006 U.S. App. LEXIS 3527 (5th G r. Feb. 14, 2006), and
White, and found them unavailing. We agree. This case falls
squarely within the holdings of Neville, Smth, and Wite. Thus,
our precedent applies to Hughes's case, and this Court mnust deny
his request to stay.

Hughes also contends that his execution should be stayed
pendi ng the Suprene Court’s decisionin H Il v. Crosby, a case al so
i nvol ving a challenge to the nethod of execution. 126 S. C. 1189
(2006) (granting certiorari). In Neville, we declined such an
invitation, explaining that Fifth Crcuit precedent “renains
bi nding until the Suprene Court provides contrary guidance.”
F.3d at __, 2006 U S. App. LEXI S 3096 at *3. Moreover, the Suprene
Court has denied certiorari in recent challenges to Texas’ s | et hal -
injection protocol. See, e.g., Smth, 2006 U S. LEXIS 1090 (Feb.

15, 2006).



Accordi ngly, based on the foregoing reasons, we AFFIRM the
district court’s dism ssal of Hughes’s conpl ai nt and DENY Hughes’ s

nmotion for a stay of execution.



