United States Court of Appeals
Fifth Circuit

FILED
March 20, 2007

IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

Charles R. Fulbruge llI
Clerk

No. 07-10311

In Re: CHARLES ANTHONY NEALY,

Movant .

Motion for an order authorizing
the United States District Court for the
Northern District of Texas to consider
a successive 28 U S.C. § 2254 application

Before JOLLY, H GE NBOTHAM and WENER, Circuit Judges.
PER CURI AM *

On Friday, March 16, 2007, Texas death row inmate Charles
Ant hony Nealy, who is scheduled to be executed on March 20, 2007,
applied to this court for authorization to file a successive
application for a wit of habeas corpus in the district court. He
seeks authorization to file two clainms in a successive federal
habeas corpus petition. The clains are (1) that he was deni ed due
process of |aw under the Fourteenth Anmendnent because the State
suppressed excul patory evidence and knowingly relied on perjured
testinony to convict him and (2) that his conviction 1is
constitutionally wunreliable and therefore violates the Eighth

Amendnent’s requirenment that capital proceedings adhere to a

"Pursuant to 5TH QR R 47.5, the Court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



hei ght ened degree of reliability, and the Fourteenth Amendnent’s
right to due process.

Nealy clainms that unless this court intervenes, the State of
Texas wi ||l execute an i nnocent man. W note, however, that he does
not dispute that he was in the convenience store at the tine the
robbery and nurders occurred. Indeed, in a statenent that the
state court found to have been voluntarily given, although it was
not admtted into evidence at trial, Nealy admtted that he carried
the shotgun, but asserted that the shooting was accidental.
Therefore, his claimis not that he is actually i nnocent of nurder.
I nstead, his ®“actual innocence” claim is that the prosecution
failed to prove beyond a reasonabl e doubt that he personally shot
and killed Jiten Bhakta with a shotgun during the course of robbing
Jiten Bhakta's conveni ence store.

l.

Neal y was convicted of capital nurder and sentenced to death
for the 1997 nurder of Jiten Bhakta during an arned robbery of the
conveni ence store owned by Jiten Bhakta. Hi s conviction and

sentence were affirnmed on direct appeal. Nealy v. State, No.

73,267 (Tex. Crim App. Septenber 13, 2000) (unpublished), cert.
deni ed, 531 U. S. 1160 (2001). In Cctober 2001, the Texas Court of
Crimnal Appeals adopted the trial court’s recomendation that

Neal y’'s state habeas application be denied. Ex parte Nealy, No.

50,361-0-1 (Tex. Crim App. Cctober 24, 2001) (unpublished). Anong
the nunerous clains raised in his first state habeas petition was
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the claim that the State failed to disclose a plea bargain
agreenent made i n exchange for Reginald Mtchell’s trial testinony
and thereby violated his due process rights under Brady v.
Maryl and, 373 U.S. 83 (1963).

In his federal habeas petition filed in October 2002, Nealy
asserted three clains for relief: (1) that the evidence was
insufficient to prove beyond a reasonable doubt the essential
el enments of the offense of capital nurder; (2) that the trial
court’s failure to allow himto inform the jury of his parole
eligibility if the death penalty were not assessed violated his
constitutional rights to equal protection, effective assistance of
counsel, due process, and protection from cruel and unusual
puni shnment; and (3) that the evidence was insufficient to sustain
the State’ s burden of proving that he would commt crimnal acts of
vi ol ence constituting a future danger to society. The district
court denied relief and denied Nealy’ s request for a certificate of
appeal ability (“CQA"). Based on our “threshold inquiry”
consisting of “an overviewof the clains in the habeas petition and

a general assessnent of their nerits,” Mller-El v. Cockrell, 537

U S 322, 327, 336 (2003), we granted a COA for the claim of
i nsufficient evidence to support the jury' s verdict of guilt, and

denied a COA for the other two cl ai ns. Nealy v. Dretke, No. 05-

70027 (5th Gr. March 27, 2006) (unpublished). Fol | ow ng
suppl enental briefing on the nerits and oral argunent, we affirnmed

the district court’s denial of federal habeas relief on the
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insufficient evidence claim Nealy v. Dretke, No. 05-70027 (5th

Cr. My 24, 2006) (unpublished), cert. denied, 127 S. C. 501

(2006) .

In his first federal habeas petition, Nealy argued that the
evidence was insufficient to convict him of causing the death of
Jiten Bhakta during the course of a robbery, because the
eyewitness’s identification was tainted by conflicting testinony
and his | ack of nenory about whether he had previously identified
Nealy, and because the remaining testinony presented by the
prosecution did not establish that Nealy caused Jiten Bhakta’'s
deat h. In our opinion affirmng the denial of federal habeas
relief onthis claim we described the evidence presented at trial
as foll ows:

The State’s first wtness was [Nealy’'s
nephew,] Menphis Nealy (“Menphis”). He
testified that between 5:00 and 7:00 p.m on
t he eveni ng of the robbery, he was riding with
Nealy on Central Expressway in Dallas. Wen
they passed the Expressway Mart convenience
store, Menphis said that Nealy stated, “I’'m
going to cone back and get ‘em” Nealy did
not want Menphis to participate in their
return to the convenience store because
Menphis did not have a crimnal record.

Menphis testified that, within 24 hours,
he saw a television news report about the
robbery and nurders at the Expressway Mart.
On direct examnation, he testified that he
saw a “little bit” of the videotape fromthe
store on television; that he saw Nealy and
Reginald Mtchell in the videotape; and that
he | ater viewed a vi deotape of the offense and
observed Nealy, wearing a dark hat and
carrying a shotgun and a briefcase.



On cross-exam nation, Menphis testified
that the police showed him the videotape of
the offense; that only a snmall portion of the
vi deot ape was shown on the television news;
that he could not tell who was depicted on the
tape when he first viewed it; and that, after
the police told him that Nealy was shown on
the videotape, he was able to recognize and
identify Nealy and C aude Nealy (“d aude” --
Neal y’ s nephew and Menphis’s brother).

On redirect exam nati on, Menphi s
testified that the person depicted on the
vi deotape with the dark hat and shotgun is
Neal y, and that the person with the |ight hat
and handgun is his little brother, C aude.

Sat i shbhi (Sam Bhakt a (“Bhakta”)
testified that his brother, Jiten Bhakta,
owned the Expressway Mart. On August 20,
1997, about 8:20 p.m, Bhakta was hel pi ng at
the store wth another enpl oyee, Vijay Patel,
while Jiten was in the office taking a nap.
Two nmen, one arnmed with a shotgun and the
other with a pistol, entered the store. The
men ordered Patel and Bhakta to Iie down on
the floor. The man with the shotgun went into
the office. Bhakta heard Jiten call out and
t hen heard t he shotgun di scharge. The nedi cal
exam ner testified that Jiten died from a
shotgun wound to his chest that “pulpified’
his heart. Bhakta testified that the man with
the pistol shot Patel in the head and that
Patel died a few days |ater.

Bhakta testified that the man with the
shotgun cane out of +the office with a

bri ef case (containi ng $4,000) and said, “l got
the man in the office.” The man with the
pistol replied, “lI got one over here, too.”

The man with the pistol ordered Bhakta to open
the cash register, and the man wth the
shotgun took the noney from the register and
put it in his pocket. Both of the robbers
took wine and beer before |leaving the store.
At trial, Bhakta identified Nealy as the man
with the shotgun



On direct exam nation, Bhakta testified
first that the man with the shotgun had on a
light-colored hat, but imediately thereafter
he testified that the man with the shot gun was
wearing a dark-colored hat, and that the man
wth the pistol was wearing a |ighter-colored
hat .

Four video caneras in the store recorded
t he robbery. The vi deotape was pl ayed for the
jury during Bhakta's testinony. Although the
tape was of poor quality, it showed a man with
a light-colored hat, and a man wearing a dark
hat, carrying a shotgun. The tape did not
record either of the nurders, but it recorded
the two nen stealing noney from the cash
register.

On cross-exam nation, Bhakta testified
that the man with the shotgun was wearing a
white hat, and that the man with the pistol
was wearing a dark hat. He stated that the
man with the pistol and darker hat was short,
bal di ng, had a gold tooth with a star, and was
wearing a white t-shirt and dark-colored
] eans. He stated that the man wth the
shotgun was wearing a lighter-colored hat, a
white t-shirt, and jeans.

On redi rect exam nation, Bhakta testified
that the man with the shotgun was wearing the
dark-col ored hat. He identified Nealy in
court as the man who had t he shot gun.

On recross-exam nation, Bhakta testified
that he identified the man carrying the
shotgun from a photographic |ine-up, but that
he did not renenber if that was a picture of
Neal y. He testified further that he also
identified and signed a photograph of the
person who was carrying the pistol

Regi nal d M tchel |, a co- def endant,
testified that on the night of the robbery, he
joined Claude and Nealy in Nealy' s car and
went to the Expressway Mart. He stated that
Nealy was wearing a dark hat and that Cl aude
was wearing a light hat. Mtchell stated that
Cl aude and Nealy entered the store, and that
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Neal y had a shotgun, although he did not see
it. He testified that C aude had a .38 or .32
pi st ol . Mtchell testified that he first
heard a shotgun blast and then snmall-arns
fire. Nealy and C aude cane out of the store
and got into the car. Mtchell testified that
Nealy said, “This is the way the Nealys do
it.” When they got back to Nealy' s house,
Nealy said that they commtted the crine
because “the bitches wouldn’t sell him no
Bl ackie nounds” (referring to a type of
cigar). M tchel | testified that Nealy
threatened to kill himif he told anyone about
the crine. The prosecutor showed the
vi deotape to Mtchell and Mtchell identified
Nealy as the person with the shotgun depicted
on the videotape. On cross-exam nati on,
Mtchell admtted that if he did not already
know Nealy, he would not have been able to
recogni ze Nealy on the videot ape.

W noted that Nealy’'s argunents regarding conflicts in the
testinony were pointed out to the jury by defense counsel in
closing argunent, and that it was the jury’s prerogative to resolve
t hose conflicts. We therefore concluded that the state court’s
decision denying relief on this claim did not involve an
unr easonabl e application of clearly established federal | aw and was
not based on an unreasonable determnation of the facts in the
light of the evidence presented at trial.

In October 2006, two investigators from the Dallas County
District Attorney’'s office questioned Nealy' s nephew, Menphis

Neal y, about his trial testinony.”™ Menphis told the investigators

“"Nealy’s notion is sonewhat msleading because he onits
relevant informati on concerning the reason the District Attorney’s
of fice contacted Menphis. According to the February 7, 2007,
opinion of the Texas Court of Crimnal Appeals, Nealy and his
famly attenpted to pressure Menphis to recant his trial



t hat he had been harassed by one of the prosecutors in 1997. At a
heari ng convened by the District Attorney’ s office on October 11

2006, Menphis testified that portions of his testinony at Nealy’s
capital murder trial in 1998 were fal se and that he was coerced by
prosecutor Ceorge Wst into testifying falsely at the trial.
Menphis testified that he lied at trial when he stated that Nealy

told himon the night of the nurders that he was going to “cone

back and get em” He testified further that he never
i ndependently identified Nealy fromthe videotape as the man with
the shotgun. Menphis explained that he testified falsely at trial
because West threatened himw th capital nurder charges if he did
not cooperate, and he believed that his life was threatened and
t hat he had no choice but to cooperate. Menphis, who was 17 years
old at the tinme of the nurders, stated that he was only able to
cone forward now, nine years later, and tell the truth because he

was ol der and felt |like he had control over his life.

On Novenber 9, 2006, Nealy filed a subsequent application for

state habeas relief, raising clains of actual innocence and
identification testinony. When the District Attorney’'s office
di scovered the plan, investigators contacted Menphis. In its

response in opposition to Nealy’s notion to file a successive
habeas application, the State offers further details. Accordingto
the State, a posting on a website for Nealy charged that the police
had “bl ackmail ed” Menphis to testify. Through the use of its
subpoena power, the Dallas County District Attorney’s Ofice
learned of a letter that Nealy wote to his sister on August 20,
2006, and a subsequent three-way tel ephone call between Nealy, his
sister, and Menphis, in which Nealy asked his sister to find
Menphis and bring Menphis to the prison to visit him
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prosecutorial m sconduct. The Texas Court of Crimnal Appeals
di sm ssed the actual innocence claim and remanded the claim of
prosecutorial msconduct to the trial court for resolution.

The state trial court conducted an evidentiary hearing on
Decenber 13, 2006. At that hearing, Menphis testified that, if the
investigators fromthe District Attorney’s office had not contacted
him he never would have cone forward and told the truth. Inits
response to Nealy’s notion, the State asserts that at that hearing,
Menphi s descri bed a detective, Anthony Wnn, rather than prosecutor
West, as his alleged harasser. The State notes that the trial
court found that Menphis was not a credible witness at the
“recantation” hearings, that his allegations of prosecutorial
m sconduct and false trial testinony were untrue and were
fabricated to obtain a stay of execution, and that his trial
testinony was not false, coerced, or fabricated.

In an investigation conducted as a result of Menphis’'s
recantation, defense investigators allegedly discovered that a
signature on a statenent purportedly given by co-defendant C aude
Nealy (“Claude”), secured in connection with the prosecution of
Neal y, appears to be fabricated. In his purported statenent to the
police on Septenber 18, 1997, Caude admtted his involvenent in
the robbery and stated that Charles Nealy shot and killed both of
the victins at the convenience store. On Decenber 18, 2006, C aude
signed an affidavit in which he stated that he did not nake or sign

any statenment for detectives. Nealy asserts that C aude’s



signature on this affidavit does not resenble the signature on the
Septenber 1997 statenent. He therefore asserts that the Septenber
1997 statenent “appears to be a fabrication.” The State points out
that C aude’'s statenment was never introduced into evidence at
Nealy’s trial, and thus was not used to convict Nealy. In any
event, the State notes that C aude’s Decenber 2006 affidavit does
not dispute the facts of the crine recited in the Septenber 1997
st at ement .

Neal y al so cl ai ns that on Decenber 20, 2006, Regi nald Mtchel
told a defense investigating attorney that he lied at Nealy’'s
capital nmurder trial when he testified that the State had not nade
any deal with him in exchange for testifying against Nealy.
Because of logistical difficulties in getting witnesses to Dallas
County for the evidentiary hearing, counsel for the parties agreed
that the testinony of Reginald Mtchell and C aude Nealy woul d be
provided in affidavit form Mtchell, however, refused to sign an
affidavit because he did not want to becone involved in this case
and was afraid of getting into trouble. Accordingly, Nealy
submtted the affidavit of defense investigating attorney Karen
Cunni ngham who had spoken with Mtchell on several occasions. In
her affidavit, she stated that Mtchell told her that he made an
agreenent with the prosecution, wthout the involvenent of his
trial counsel, to testify against Nealy in exchange for a three-

year sentence and a | esser charge.
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On Decenber 26, 2006, the trial court reconmmended that relief
be denied. The Texas Court of Crim nal Appeals adopted the trial

court’s recommendati on and denied relief. Ex Parte Nealy, No. 50,

361-03 (Tex. Crim App. February 7, 2007) (unpublished). The Court
of Crimnal Appeals adopted the trial court’s finding that
Menphi s’ s all egati ons of prosecutorial m sconduct and false trial
testinony are untrue and were fabricated to secure a stay of
execution. The court noted that Nealy also tried to raise a claim
that was not before the trial court -- that Reginald Mtchell had
an undi scl osed deal with prosecutors. The court dism ssed that
claim as an abuse of the wit on the ground that it had been
rejected when Nealy raised it in his initial state habeas
application filed in July 2000.

On March 14, 2007, Nealy filed another application for post-
conviction relief in state court. On March 15, 2007, the Texas
Court of Crimnal Appeals dismssed, as an abuse of the wit,
Nealy’s claims (1) that the prosecutorial msconduct that he
identified in his first subsequent state habeas application also
rendered his conviction unreliable, in violation of the Ei ghth
Amendnent, and (2) that he is nentally retarded and cannot be

executed. Ex parte Nealy, No. WR-50,361-04 (Tex. Cim App. March

15, 2007) (unpubli shed).

On February 27, 2007, Nealy’s counsel advised this court that
he would not be filing anything further on Nealy' s behalf.
Nevert hel ess, on Friday, March 16, counsel called and said that
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they were going to file a notion for authorization to file a
successi ve federal habeas application. The notion was filed |ater
that afternoon and received by this court after 5:00 p.m on
Friday. This court ordered the State to file a response, and it
did so on Monday, March 19.
.
This court may authorize the filing of a successive petition

only if we determne that “the application nakes a prinma facie

show ng that the applicant satisfies the requirenents” of 28 U S. C
§ 2244(b). 28 U.S.C. 8§ 2244(b)(3)(C). The clains that Nealy seeks
to assert were not presented in his previous application for

f ederal habeas relief. Therefore, he nmust make a prim facie

show ng t hat

(B)(i) the factual predicate for the claim
could not have been discovered previously
t hrough the exercise of due diligence; and

(ii1) the facts underlying the claim if proven
and viewed in light of the evidence as a
whol e, would be sufficient to establish by
clear and convincing evidence that, but for
constitutional error, no reasonabl e factfinder
woul d have found the applicant guilty of the
under | yi ng of fense.

28 U.S.C. § 2244(b)(2)(B).

“Aprima facie showng ... is sinply a sufficient show ng of

possible nerit to warrant a fuller [exploration] by the district

court.” In re Hearn, 418 F. 3d 444, 445 (5th Gr. 2005). “If it is

‘reasonably likely’ that the notion and supporting docunents
indicate that the application neets the ‘stringent’ requirenents
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for the filing of a successive petition, then we nust grant

aut horization to file the petition.” In re Henderson, 462 F.3d

413, 415 (5th Cr. 2006) (quoting In re Mrris, 328 F.3d 739, 740

(5th CGr. 2003)). The state court’s findings regarding the
credibility of Menphis’s recantation, as well as its application of
state procedural bars, “are wholly irrelevant to our inquiry as to

whet her [Nealy] has nmade a prinma facie showing of entitlenent to

proceed with his federal habeas application, which is an inquiry
distinct from the burden that [Nealy] nust bear in proving his

claiminthe district court.” Inre Wlson, 442 F.3d 872, 878 (5th

Cir. 2006).

Neal y contends that the factual predicate of his clains could
not have been discovered previously through the exercise of due
diligence, because the clains rely on facts discovered for the
first time four years after he filed his federal habeas petition in
Cct ober 2002. He asserts that Menphis Nealy' s testinony that the
prosecution coerced himinto testifying falsely at Nealy’s capital
murder trial was di scovered only because two i nvestigators with the
Dall as County District Attorney’s office approached Menphis at his
wor kpl ace and questioned him about the veracity of his trial
testinony. Menphis testified that he never woul d have cone forward
to tell the truth had he not been contacted by the State's
i nvesti gators. Nealy asserts that his investigators |earned of
Reginald Mtchell’s false testinony and Caude’'s fabricated
statenent only after Menphis recanted his trial testinony. He

13



clainms that none of this information could have been discovered
previously through the exercise of due diligence because the State
actively concealed the information. He contends further that his
counsel coul d not have | earned of the deal that existed between the
State and Reginald Mtchell, because that deal was never nade part
of the record.

Nealy asserts that the facts underlying these clains, if
proven and viewed in the |ight of the evidence as a whole, would be
sufficient to establish by clear and convi nci ng evi dence that, but
for constitutional error, no reasonabl e factfinder woul d have found
himguilty of the capital nurder of Jiten Bhakta. He asserts that,
wthout the false testinony given by Menphis and Mtchell, no
reasonabl e jury woul d have convicted himsolely on the basis of the
contradi ctory, unreliable testinony of the eyew tness, Sam Bhakt a.

L1l

Neal y has not nmade the requisite showing under 28 U S.C 8§
2244(b)(2)(B)(i) to raise his prosecutorial m sconduct and Ei ghth
Amendnent  “unreliable process” clains in a successive habeas
appl i cation. The evidence he relies on is neither new nor
previ ously undi scoverabl e. Menphis Nealy, O aude Nealy, and
Reginald Mtchell were available for further investigation by the
def ense before Nealy filed his first federal habeas application in
2002. Menmphis’s allegedly “false” testinony has been known to
Nealy since his trial. Reginald Mtchell’s allegedly undiscl osed
deal with prosecutors has been known by Nealy at |east since July
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2000, when he rai sed a Brady cl ai mbased on the sane all egations in
his first state habeas application. Had he exercised due
diligence, these clains could have been discovered and raised in
his first federal habeas application.

Furthernore, Nealy has not nade a prinma facie show ng of

prosecutorial msconduct or an Eighth Anmendnent violation by
showing that the facts of his claim if proven and viewed in the
light of the evidence as a whole, would be sufficient to establish
by clear and convincing evidence that, but for constitutional
error, no reasonable factfinder would have found him guilty of
capital nurder, as required by 28 U S.C. 8§ 2244(b)(2)(B)(ii).

The evidence of Nealy' s guilt is not underm ned by Menphis’s

recantation of his testinony, and Nealy has not nmade a prina facie

show ng that he woul d have been acquitted if Menphis had not been
“coerced” into testifying. Mtchell testified that he and C aude
rode in Nealy's car to the Expressway Mart and stopped for
gasoline. Mtchell went into the store, paid for the gasoline, and
returned to the car to punp the gas. They drove away but returned
a fewmnutes later. Nealy, carrying a shotgun, and C aude, arned
wth a pistol, entered the store. Mtchell heard a shotgun bl ast,
followed by small-arnms fire. Mtchell testified that when Nealy
cane out of the store, he was carrying a briefcase. Sam Bhakt a
testified that when the robber armed with the shotgun cane out of
Jiten’s office after shooting Jiten, that individual was carrying
Jiten’s briefcase. Nealy told Mtchell he commtted the crine
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because the victins would not sell hima cigar. At trial, after
vi ewi ng t he vi deot ape of the incident, Mtchell identified Nealy as
the robber wearing a dark hat and carrying the shotgun, and
identified Caude as the robber with the pistol. Sam Bhakta al so
identified Nealy as the robber who had the shotgun. Although there
wer e di screpanci es and i nconsistencies in Sam Bhakta' s testinony,
as described in our prior opinion (quoted earlier in this opinion),
at trial he identified Nealy as the robber wearing the dark hat and
carrying the shotgun. Contrary to Nealy' s assertion that Sam
Bhakta’'s testinony nust be disregarded in its entirety because of
the inconsistencies, the jury was entitled to consider his
testinony and to resolve any issues relating to his credibility.

Nealy has not satisfied his burden to nake a prinma facie

showi ng that Reginald Mtchell testified falsely that he had not
made a deal with the prosecutors for a | esser sentence in exchange
for his testinony against Nealy. The only evidence offered by
Neal y i n support of this allegation is the hearsay affidavit of one
of his investigating attorneys. Mtchell has never stated under
oath that he lied at Nealy's trial. Furthernore, there is no
evidence that Mtchell told the investigating attorney that he was
lying when he testified regarding the events of the robbery and
murder, and in particular his testinony that Nealy was wearing a
dark hat and carrying a shotgun

In sum Nealy has failed to nake a prinma facie showi ng in both

requi renents of the statute: that is, he has failed to show that
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the evidence presented could not have been previously discovered
t hrough the exercise of due diligence and secondly, he has failed
to show that even if the clainms were proved, that they would be
sufficient to change the outcone of the guilty verdict in this
case.
| V.
For the foregoing reasons, Nealy’s notion for authorization to

file a successive federal habeas application is

DENI ED.
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