UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 91-2978
Summary Cal endar

FABI AN VAKSMVAN,
Pl ai ntiff-Appellant,
VERSUS
THE BOARD OF TRUSTEES OF THE UN VERSI TY
OF HOUSTON DR BARNETT, DR CEORGE MAGNER, ET AL.

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA H 88 2346)

(February 17, 1993)
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM !
FACTS
Fabi an Vaksman is a forner doctoral student in the Hi story
Departnent at the University of Houston (UH). 1In 1986, the Hi story
Departnent's graduate comm ttee di sm ssed Vaksman fromt he doct or al

programfor failure to make satisfactory progress toward conpl eting

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



hi s degree requirenents, poor teaching skills, and unsatisfactory
pr of essi onal conduct. Vaksman did not receive prior notification
that he m ght be di sm ssed, and was not afforded an opportunity to
appear before the commttee prior to dismssal.

In 1987, Vaksman wote to the graduate conm ttee requesting an
appeal of his term nation. In response, the graduate committee
reviewed his dismssal and considered a verbal presentation by
Vaksman and his graduate advisor, Dr. Cifford Egan. Hi's appea
was rejected. Vaksman then appealed at the university |level, and
an ad hoc commttee conprised of inpartial faculty nenbers and
graduate students was appointed by the Dean of the College of
Humani ties and Fine Arts, Janes Pickering to reviewthe appeal and
make a recomendation to the Dean's office. The ad hoc commttee
revi ewed t he appeal, concluded that the H story Departnent had not
acted unfairly in dismssing Vaksman, and recommended to Dean
Pi ckering that Vaksman's dism ssal be affirned. Dean Pi ckering
accepted the committee's recommendation, and his decision
constituted the final step in the UH s grievance process.

Vaksman then filed suit pursuant to 42 U S.C. § 1983 agai nst
the Board of Trustees of the University of Houston and various
uni versity officials. He alleged that his dismssal was a
retaliation for his exercise of First Amendnent free speech rights,
and that he was deprived of I|iberty and property wthout due
process of law. Follow ng cross-notions for summary judgnent, the
district court granted partial summary judgnent in favor of the

defendants on all of Vakman's clains except his First Anendnent



claim In doing so, the district court found that the university
officials intheir individual capacities were entitled to qualified
immunity and were dismssed from the suit. The only claim
remaining was Vaksman's First Amendnent claim against the
university officials in their official capacity. The district
court then entered partial final judgnent pursuant to Rule 54(b).

Vaksman appeal s.

ANALYSI S

A. St andard of Revi ew

In reviewwng a district court's grant of a partial summary
judgnent, we apply the sane standard as the district court.

VWaltman v. International Paper Co., 875 F.2d 468, 474 (5th Gr.

1989). W will affirmthe partial summary judgnent if the evidence
shows that there is no genuine issue as to any material fact and
that the University of Houston Board of Trustees and university
officials are entitled to a judgnent as a matter of law. Fed. R
Cv. P. 56(c). W view all evidence and inferences to be drawn

from that evidence in the light nost favorable to Vaksnan.

Marshall v. Victoria Transportation Co., 603 F.2d 1122, 1123 (5th
Cr. 1979) (citing US. v. Debold, Inc., 369 U.S. 654 (1962)). W

revi ew questions of | aw de novo. Netto v. Antrak, 863 F.2d 1210,

1212 (5th Gir. 1989).

B. Due Process

We exam ne procedural due process questions in two steps: (1)

whet her there exists a liberty or property interest which has been



interfered with by the state; and (2) whet her the procedures
attendant upon that deprivation were constitutionally sufficient.

Kent ucky Dept. of Corrections v. Thonpson, 490 U. S. 454, 460 (1989)

(citations omtted).

1. Property Interests

Constitutionally protected property interests are determ ned

by reference to state law. Board of Regents v. Roth, 408 U S. 564,

577 (1972). Vaksman contends that the UH catal og, in conbination
wth a letter fromthe H story Departnent's graduate coordi nator,
created a property interest in his continued enrollnent in the
doctoral program Under the law of Texas, this assertion is
unf ounded.

Texas state law indicates that the UH catal og, absent any
express ternms or prom ses which could reasonably be construed as
inplied contract provisions, are only general guidelines that do
not create contract rights sufficient to give rise to a property

i nt erest. See Reynolds Mqg. Co. v. Mendoza, 644 S.W2d 536, 539

(Tex. Corpus Christi App. 1982 no wit); Spuler v. Pickar, 958 F. 2d

103, 106 (5th Gr. 1992) (UH Faculty Handbook). The UH catal og
does not contain any express terns or prom ses which could be
construed as inplied contract provisions. In fact, it expressly
provi des that the departnent may term nate a student's enroll nent
at any tinme if the student's rate of progress is not satisfactory.
Furthernore, the letter from the Hi story Departnent's graduate
coordi nator does no nore than inform Vaksman of his adm ssion to

the doctorate program and by no neans prom ses his continued



enrol | nent. Under Texas state law, Vaksman has no property
i nterest.

2. Li berty | nterest

Vaksman argues that his liberty interests have been viol ated
both by the stigma associated with his expulsion fromUH as well as
by the fact that he was branded as "psychol ogi cal | y unst abl e" whi ch
seriously hindered his academc career. To establish the
deprivation of a liberty interest, Vaksman nust show (1) that he
has been stigmatized, (2) in or as a result of the discharge
process, and (3) that the stignmatization resulted fromcharges that

were made public. Kelleher v. Flawn, 761 F.2d 1079, 1087 (5th Gr

1985) (citations omtted). Vaksman has failed to offer any
evi dence that he was stigmatized, and has also failed to show t hat
uni versity officials publicized the charges against him No record
evidence exists to support Vaksman's contention that he was
deprived of a liberty interest.

3. Due process violation

Because Vaksman has failed to denonstrate that he had a
property interest in continued enrollnment at the doctoral program
and has failed to showthat he has been deprived of a valid Iliberty
i nterest, we need not address whet her Vaksman was af f or ded adequat e
due process.

C. Qualified i munity

Vaksman contends that the district court erroneously granted
qualified imunity to the university officials. The threshold

determnation in the qualified inmunity context is "whether the



plaintiff has asserted a violation of a constitutional right at

all." Siegert v. Glley, us __, 111 S C. 1789, 1793

(1991). Vaksman has failed to satisfy this threshold
determ nation. Thus, this court need not reach the issue, and his
claimnust fail.

D. Fi rst Anmendnment

Vaksman argues that his First Anmendnent cl ai mwas erroneously
di sm ssed. Vaksman has m sconstrued the district court's grant of
partial summary judgnent to include the granting of sunmary
judgnment dism ssing his First Anendnent claim The district court
found that a factual dispute existed wth regard to the First
Amendnent claim and deni ed summary judgnent as to that claim Any
appel | ate argunent concerning this claimis premature.

CONCLUSI ON

For the foregoing reasons, we AFFIRM the district court's

partial summary judgnent in favor of the university officials on

all of Vaksman's clains except his First Armendnent claim



