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Before WENER, EMLIO M GARZA, Circuit Judges, and LITTLE
District Judge.

PER CURI AM **
In United States v. Thomas, 12 F.3d 1350 (5th Gr.), cert.
denied, _ US _, 114 S. C. 1861, __ L. Ed. 2d (1994), we

affirmed the convictions and sentences of Roy Lee Hodgkiss and his

District Judge of the Western District of Louisiana, sitting by
desi gnati on.

Pursuant to Local Rule 47.5, the Court has determ ned that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in Local Rule 47.5. 4.



co-defendants, but we remanded “to permt the district court to
determine in the first instance whether the notes described herein
constitute either Jencks Act or Brady material.” 12 F.3d at 1373.
The Governnent submtted debriefing notes witten by the
i nvestigating agents as to twenty-two individuals, sonme of whom
wer e pl ea bargai ni ng co-defendants. O this material, the district
court, believing that it was only directed to exam ne the “rough
notes,” reviewed only a single set of handwitten notes and

concluded that they constituted neither Jencks Act nor Brady

materi al . Pursuant to an order by the district court, the
Gover nnent subsequently destroyed all the trial exhibits and
evidence utilized in the case, including the original files

pertaining to the twenty-two individuals. Copies of the files,
however, were retained, and this Court issued an order remandi ng
the case once againto the district court toallowit to review al

of the notes submtted by the Governnent. The district court
i ssued an order stating that it had reviewed all of the submtted
docunents and found no Jencks Act or Brady material.! Hodgki ss now
challenges the district court’s order as not containing
sufficiently detailed findings. Hodgki ss al so contends that we
should remand a third tine because the Governnent did not provide

the district court wiwth all of its debriefing materials for the

1 The docunments were transnmitted under seal to this Court for purposes

of review on appeal .
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pl ea bargai ni ng defendants, contrary to this Court’s instructions.
Finally, Hodgkiss requests that we remand in order to allow the
district court to determ ne whether the Governnent destroyed sone
of its debriefing material.

In Brady v. Maryland, 373 U.S. 83, 83 S. C. 1194, 10 L. Ed.
2d 215 (1963), the Suprene Court held that “the suppression by the
prosecution of evidence favorable to an accused upon request
vi ol at es due process where the evidence is naterial either to guilt
or to punishnent, irrespective of the good faith or bad faith of
the prosecution.” 373 U.S. at 87, 83 S. . at 1196-97. The Brady
rul e has been extended to cover not only excul patory evi dence, but
al so evidence that mght be valuable in inpeaching governnent
W tnesses. United States v. Bagley, 473 U S. 667, 676, 105 S. O
3375, 3380, 87 L. Ed. 2d 481 (1985). Furthernore, the duty to
produce such material exists even if the defense fails to nake a
specific request, or any request at all. United States v. Agurs,
427 U. S. 97, 107, 111-12, 96 S. C. 2392, 2399, 2401, 49 L. Ed. 2d
342 (1976).2

The determnation we nust make at this stage in the
proceedings is whether the district court should be required to

hol d an addi tional in canera i nspection of the notes the Governnent

2 The Agurs Court did note, however, that whether the request was
specific or not may affect the determ nation of whether the nondiscl osure, when
it does conme to light, was “material” or not. 427 U S at 106-07, 110-111, 96
S. &. at 2399, 2401-02; see al so Pennsylvania v. Ritchie, 480 U S. 39, 58 n. 15,
107 S. &. 989, 1002 n.15, 94 L. Ed. 2d 40 (1987) (sane).
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has already submtted. W think not. Wile the district court's
findings on the Brady issue were rather cursory, we believe that
they were sufficiently detailed to enable us to review its
deci si on. See Storer Communi cations, Inc. v. Presser, 828 F.2d
330, 335 (6th Cr. 1987) (holding that, on remand, district court
j udge should exam ne materials in question and "nmake the required
Brady determnation"); U S. v. Lehman, 756 F.2d 725, 730 (9th G r
1985) (holding that if, on remand, the district court found no
Brady violation, "it should transmt witten findings to this court
for its further consideration"). This is especially true given
t hat Hodgki ss's requests for Brady and Jencks Act nmaterial were
general ones, and rather specul ative. The district court could
hardly have been expected to provided nore detailed findings on
these requests thanit did. |Indeed, our independent exam nation of
the debriefing notes has not disclosed any Brady material. W
therefore affirmthe district court’s findings on this point.?3
For simlar reasons, we conclude that the district court’s
findings that the debriefing notes do not contain any Jencks Act
material should also be affirned. The Jencks Act requires the
production of witten statenents by a governnent w tness where the

witten “statenent” is within the scope of the direct exam nation

3 We al so decline to remand to have the district court conduct an in

canera i nspection of any debriefing notes the Government nmay al | egedly still have
inits possession. There is no proof that the Government failed to provide the
district court with all of the debriefing notes at issue.
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and where the statenent is either a substantially verbatimrecital
of an oral statenment by the witness, or a witten statenent signed
or ot herw se adopted or approved by the wwtness. 18 U S.C. § 3500;
United States v. Pierce, 893 F.2d 669, 675 (5th Cr. 1990), cert.
denied, 506 U S. 1007, 113 S. . 621, 121 L. Ed. 2d 554 (1992).
In Thomas, we determned that the debriefing notes were not
di scoverabl e under the Jencks Act as “statenents” of the plea
bar gai ni ng def endants because defendants had failed to produce at
trial any evidence, through cross-exam nation or otherw se, that
any of the Jencks Act conditions were net. 12 F.2d at 1364. W
declined to address, however, whether the debriefing notes
constituted Jencks Act statenents of the testifying agents and
instructed the district court to address this issue on remand. |d.
at 1365 n.25; see United States v. Welch, 810 F.2d 485, 490 (5th
Cr.) (noting that governnent agent had done nore than sinply
conduct witness interviews after the fact, and holding that an
agent’ s investigation report may constitute a Jencks Act statenent
of the agent), cert. denied, 484 U S 955, 108 S. C. 350, 98 L.
Ed. 2d 376 (1987). In light of the circunstances of this case, we
conclude that the district court’s findings are adequate and that
remand is not required. See CGoldberg v. United States, 425 U. S.
94, 111 (holding that, on remand, district court should nake a
Jencks Act inquiry into certain materials and then "suppl enent the

record with findings"); Canpbell v. United States, 365 U. S. 85, 99
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(sane).*

Finally, we conclude that there is no need to remand to the
district court for a determ nation of whether the Governnent has
destroyed evidence that nmay be discoverable under Brady or the
Jencks Act. Although the originals were destroyed, copies of the
debriefing statenents as to twenty-two individuals first submtted
tothe district court were retai ned and resubm tted pursuant to our
second remand order, as is evident from a conparison with the
district court’s first order. There is sinply no evidence to
indicate that the Governnent destroyed any Jencks Act or Brady
material, or that the Governnment acted in bad faith when it
requested perm ssion fromthe district court to destroy the trial
exhi bits and docunents in this case. See, e.g., United States v.
Cole, 634 F.2d 866, 868 (5th Cr.) (no violation of Jencks Act
where agent’s notes destroyed in good faith), cert. denied, 452
US 918, 101 S. C. 3055, 69 L. Ed. 2d 422 (1981); United States
v. Martin, 565 F.2d 362, 363-64 (5th Cr. 1978) (hol di ng Jencks Act
and Brady were not violated where agent’s notes were destroyed in

good faith and there was no independent show ng that they m ght

4 On appeal, Hodgki ss contends that the Governnent failed to produce

the debriefing materials for one of the pl ea bargai ni ng defendants who testified
for the Governnent, M. Robert Bruce Thonas. As noted above, we already
deternmined in Thomas that none the notes were di scoverabl e under the Jencks Act
as statenments of the plea bargaining defendants. 12 F.3d at 1364. Mbreover
Hodgki ss’s claim that a debriefing statement exists for Thomas is entirely
specul ati ve. On cross-exam nation, Thomas stated that he did not make any
statenent in witing and that he did not observe any of the agents taking notes
during his debriefing by the governnent. Accordingly, we find that renmand as to
this alleged debriefing statenent is also not necessary.

- 6-



contain material evidence). Accordingly, because this allegation
is merely speculative in nature, we find that remand is not
required.

For the foregoing reasons, we AFFIRM the district court’s
order in No. 91-8610 and No. 94-50789. Accordingly, we al so AFFI RM

t he convictions and sentences in No. 91-8583.



