UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-9523
Consol i dated with 93-3491
Summary Cal endar

WALTER BURNETTE,

Peti ti oner- Appel | ant,

VERSUS

JOHN F. WHI TLEY, Warden, Louisiana State Penitentiary, and
RI CHARD P, | EYOUB, Attorney Ceneral, State of Loui siana,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

(CA-86-3368-A-6 & CA-86- 3368- A)
(May 18, 1995)

Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
Per Curiam’

A state jury convicted Walter Burnette (Burnette) of arned
robbery with a vote of ten to two. He was sentenced to 99 years

i nprisonnment, and the state Suprene Court affirned. State v.

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Burnette, 337 So.2d 1097, 1101 (La. 1976). Burnette then filed a
wit of habeas corpus in federal court. The district court
dismssed for failure to exhaust state renedies. On appeal we
ruled that Burnette had indeed exhausted all state clains. The
district court denied the wit on remand, wth prejudice, wthout
hol di ng an evidentiary hearing. Burnette appealed and this Court
again reversed and remanded, instructing the district court to
conduct an evidentiary hearing on the follow ng i ssues: whether the
state know ngly presented perjured testinony in Burnette's trial;
and whether the pretrial identification of Burnette was
unconstitutionally suggestive. Burnette v. Witley, No. 89-3306
(5th Gr. -- Novenber 9, 1990) (unpublished) W suggested that, on
remand, the district court mght wsh to appoint counsel for
Burnette.

Counsel was appoi nted, and after an evidentiary hearing, the
magi strate judge concluded that the identification of Burnette was
not constitutionally tainted and recommended that Burnette's
petition be denied. The district court adopted the nmagistrate
judge's report and denied the petition. Burnette then sought
relief fromjudgnent in tw separate notions filed pursuant to FED.
R CGv. P. 60(b), which were also denied by the district court.
Burnette now appeals these rulings. W affirm

| . FACTS

In the early evening of May 26, 1974, Ms. Cara OBrien (Ms.
O Brien) and her sixteen year ol d daughter, Mss Cara O Brien (M ss
OBrien) sawtwo nen in a car that was stopped outside their house

in Covington, Louisiana. One of the nen, later identified as



Burnette, got out of the car and spoke wth Ms. O Brien about
directions to a nei ghbor's house.

Later that night, the same two nen entered the O Brien hone
and demanded noney. M. Pat OBrien (OBrien) struggled with the
intruders, who beat and shot him Jleaving him in the kitchen.
El sewhere in the house, the intruders discovered Ms. O Brien, and
Mss OBrien. One of the intruders forcibly took Mss OBrieninto
anot her room and sexually nolested her. The intruders then took
Ms. OBrien and Mss OBrien into the kitchen, where O Brien,
having reached a rifle, fired at the intruders. The intruders

fled, taking guns belonging to O Brien. During the intrusion

which | asted about 20 mnutes, the O Brien hone was well |it and
the intruders' faces were bare. |In separate state trials, juries
found that Burnette and d enn Passman were the intruders. See

Passman v. Bl ackburn, 652 F.2d 559, 563-64 (5th Cr. Unit A Aug.

1981) (Passman 1), cert. denied, 455 U S. 1022 (1982); State v.
Burnette, 337 So.2d 1096, 1097-98 (La. 1976).
1. STANDARD COF REVI EW

Burnette argues that the identification procedures used in the

state court trial were inpermssibly suggestive and led to a

substantial |ikelihood of irreparable msidentification. The
district court found that the identification was not
unconstitutionally tainted. In considering a federal habeas corpus

petition presented by a petitioner in state custody, this court
must accord a presunption of correctness to any state court factual

fi ndi ngs. W review the district court's findings of fact for



clear error, but decide any issues of |aw de novo. Madden v.
Collins, 18 F.3d 304 (5th Gr. 1994), cert. denied, 115 S.Ct. 1114
(1995). If we find that constitutional error occurred, we nust
then determne, on de novo review of the entire trial record
whet her the constitutional error had a substantial and injurious
effect in determning the jury's verdict. Lowery v. Collins, 996
F.2d 770, 772 (5th Gr. 1993).
[11. I'N-COURT | DENTI FI CATI ON OF BURNETTE

a. Anal ytical franmework

In Sinmmons v. United States, 390 U S. 377, 88 S.C. 967, 19
L. Ed. 2d 1247 (1968) the Suprenme Court set forth a two-pronged test
for the exclusion of identification based on inpermssibly
suggestive identification procedures. The first prong of the
analysis is to determ ne whether the identification procedure was
i nperm ssi bly suggestive. If it is not, the query ends. If it is,
separate inquiry nust be nmade as to whether, under the totality of
the circunstances, the suggestiveness |eads to a substantial
I'i kel i hood of irreparable msidentification. Under this analysis,
"reliability is the linchpin in determining the admssibility of
identification testinony." Mnson v. Brathwaite, 432 U. S. 98, 114,
97 S.Ct. 2243, 2253, 53 L.Ed.2d 140 (1977). Thus, an identifica-
tion found to be reliable wll be admtted even though the
confrontation procedure was suggesti ve.

The factors to be considered in evaluating the reliability of
an identification were enunerated in Neil v. Biggers, 409 U. S. 188,

199, 93 S.&t. 375, 382, 34 L.Ed.2d 401 (1972):



[ T] he opportunity of the witness to view the
crimnal at the tine of the crinme, the
W t ness' degree of attention, the accuracy of
the wtness' prior description of t he
crimnal, the level of certainty denonstrated
by the witness at the confrontation, and the
length of tinme between the crinme and the
confrontation.

Burnette does not di spute that the district court
appropriately considered these factors in reaching the concl usion
that the in-court identification of Burnette was not tainted.

b. Applying the Neil factors to Burnette's case

Burnette contends that an identification procedure conducted
at his arraignnent was inproper, and therefore, it and all other
identifications by the OBriens of Burnette should have been
omtted fromhis trial.

Mss OBrien testified at Burnette's state trial that she was
shown an al bum of photographs the night of the incident, and
identified a "nug" shot of Burnette at that tine. Burnette
chal l enges the truth of this testinony by pointing to evidence that
t he phot ograph of Burnette that was in the albumat the tinme of the
state trial was not taken until four nonths after the incident.
Thi s di screpancy was reveal ed both to the jury at the state trial
and was brought out in the federal evidentiary hearing. At the
evidentiary hearing, the prosecutor testified that the origina
pi cture of Burnette in the mug shot book had been replaced with a
nmore recent picture. Furthernore, testinony by various w tnesses
in Passman's trial contradicted the testinony that Mss O Brien had
identified Burnette fromthe nug shot al bumat or near the tine of

the incident. Finally, a statenent allegedly taken from M ss

5



O Brien shortly after the i ncident describes the intruder as having
kinky hair, while Burnette has straight hair, although the
description was ot herw se accurate.

The focus of Burnette's conplaint is that Mss OBrien was
unable to identify himas one of the intruders until she saw hi mat
his arraignnent, five nonths after the incident. O Brien and M ss
O Brien were present when Burnette cane into the courtroomfor his
arraignnent, but left shortly after his arrival at the request of
an officer. Burnette's attorney requested and was granted a post -
arrai gnnent |ine-up, where the O Briens again identified Burnette
as one of the intruders. Al three of the OBriens also identified
Burnette at trial

The magistrate judge, applying the Neil factors, concluded
that the OBriens' identification of Burnette was the product of
their nmenories of the incident not unconstitutionally tainted by
t he subsequent investigation. He noted that the identification was
clear and definite, their opportunity to observe the assailants in
a well it house was lengthy, and there was a simlarity between
Burnette and Mss OBrien's pre-identification description. The
district court adopted the nmagistrate's report, referring to the
victins' contact with the perpetrators as "a nenorable and
horrifying experience, the duration of which was substantial in
| ength.”

The district court applied the correct |egal standard, and
reached factual conclusions which we cannot say were clearly

erroneous.



| V. KNOW NG USE OF PERJURED TESTI MONY

Burnette alleges that the victiniwtnesses as well as Sgt.
Mario Arthur (Arthur), one of the police officers who partici pated
in the investigation, perjured thenselves at Burnette's trial
concerning information surrounding the procedures and events
leading up to the identification of Burnette by the wtnesses.

The giving of intentional falsehoods on a crucial fact by a
state | aw enforcenent officer, with or wthout the prosecutor's
actual know edge, satisfies the requirenents for state action
necessary to support Burnette's constitutional claimof violation
of due process. Schneider v. Estelle, 552 F.2d 593, 595 (5th Cr
1977).

The district court concluded that the testinony conpl ai ned of
did not influence the outcone of the case, because the w tnesses
identification of Burnette stemmed from face-to-face contact with
him rather than from the alleged facts contained in the false
testinony. The district court's anal ysis assuned, w t hout fi nding,
that the testinony was false, crucial, and attributable to the
governnent, but because it did not have a substantial and injurious
effect on the outcone, it could not form the basis for habeas
relief. See Lowery v. Collins, 996 F.2d 770, 772 (5th Cr. 1993).
We agree.

V. ALLEGED VI OLATI ON OF THE SEQUESTRATI ON ORDER

At the federal evidentiary hearing on March 15, 1991, Arthur

was unable to testify. The magi strate judge continued the hearing

and heard his testinony on May 9, 1991. Burnette brought a Rule



60(b) (6) notion, alleging that Arthur had access to a transcri pt of
the prior testinony at the hearing before he was called to testify,
inviolation of the magi strate judge's sequestration order. FEDERAL
RULE oF EViDENCE 615, which provides for wtness sequestration, is
designed to avoid the testinony of one wtness inproperly
i nfluencing that of another. United States v. Lanp, 779 F. 2d 1088,
1095 (5th Gr. 1986). Burnette argues that the alleged violation
of the sequestration order prejudiced him to the point of
warranting the reversal of the magistrate judge's findings and
recommendations and the district court's orders.

The district court considered this claim and held that
Burnette failed to establish that the wviolation of the
sequestration order caused himany prejudice. First, the district
court found that Arthur's testinony "had no bearing what soever" on
the magistrate judge's conclusion that Burnette was not denied a
fair trial. Second, Arthur's testinony at the evidentiary hearing
was consistent with his testinony at Burnette's trial, and
therefore was not influenced or altered by any informati on he may
have gotten about the other witnesses' testinony at the evidentiary
hearing. W affirm

VI . CUMULATI VE ERROR

Burnette argues that the alleged errors made bel ow anmount to
cunul ative error severe enough to render the trial constitutionally
unfair. Federal habeas corpus relief may only be granted for
cunul ative errors in the conduct of a state trial where (1) the

individual errors involved nmatters of constitutional dinension



rather than nere violations of state law, (2) the erros were not
procedurally defaulted for habeas purposes; and (3) the errors so
infected the entire trial that the resulting conviction violates
due process. Derden v. MNeel, 978 F.2d 1453, 1454 (5th Cr. 1992),
cert. denied, 113 S. C. 2928 (1993). Although this argunent was
never clearly nmade by Burnette in the district court, to the extent
that any of his argunents may be interpreted as a cunul ative error
claim it is totally without nerit. Burnette chall enges, in many
different guises, thereliability of the witnesses' identification
of him The district court found that the identification of
Burnette as the intruder in the OBrien hone was reliable. We
agr ee.
VI 1. CONCLUSI ON
For the foregoing reasons, we AFFIRM the district court's

denial of Burnette's petition for habeas corpus.



