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Summary Cal endar

DORI S J. ALBERT,
Pl ai ntiff-Appellant,
vVer sus

DONNA SHALALA, M D., Secretary
of Health and Human Servi ces,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas
CA 3 89 1091 G

(Sept enber 2, 1993)

Bef ore GARWOOD, JONES, and EMLIO M GARZA, Circuit Judges.”’
GARWOOD, Circuit Judge:

Plaintiff-appellant, Doris J. Al bert (A bert), appeals the
district court's affirmance of the denial by appellee, the
Secretary of Health and Human Servi ces (the Secretary), of Al bert's
application for disability insurance benefits under 42 U S. C. § 423
(1988). Al bert contends that the Secretary should have concl uded

that she was disabled and qualified for benefits because her

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



injuries were equivalent to a "listed inpairnment"” and because she
was i ncapable of returning to her past work. W affirm
Facts and Proceedi ngs Bel ow

Al bert was born on Qctober 31, 1954. She earned a hi gh school
degree and spent two years in college. Since then, she has worked
as a library clerk, teacher's aide, a store clerk at Walmart and
Shop-N-Bag, a typist for a state agency, and nost recently in a
hospital as a supply clerk for one nonth in 1986. None of these
jobs required her to |ift nore than twenty-five pounds.

On August 14, 1986, Al bert was involved in a car accident in
whi ch she was si deswi ped by an ei ghteen wheeler. She was admtted
to a hospital conplaining of back pain, neck pain, and soft tissue
swelling in her ankle. Doctors could find no nedical reason for
her back and neck pain, and X-rays were within normal |imts
Al bert remained hospitalized for ten days while her ankle heal ed.
Al bert was then treated with physical therapy which inproved her
condi tion. However, she skipped two appoi ntnents and di sconti nued
t he treatnents.

On Septenber 18, 1986, Al bert consulted Doctor Steve Row an,
an orthopedi c surgeon. Dr. Row an determ ned that Al bert was obese
(she is sixty-two inches tall and weighs two-hundred and sixty
pounds) and experiencing tenderness and pain in her |ower back.
However, he determ ned that she could bend forward, flex her toes,
and heel -toe wal k without difficulty. Her reflexes were normal and
straight leg raising was negative to seventy degrees. He advised
Al bert to wal k nore.

Dr. Rowl an exam ned Al bert one nonth |ater. He determ ned



t hat al t hough she continued to conplain of pain, it was safe for
her to return to work. Dr. Row an exam ned her again on Decenber
1, 1986. Then, Al bert said that she experienced no nore | eg pain,
but she still conplained of back and neck pain. Dr. Row an could
find no nedical reason for her pain. He ordered a bone scan which
was normal. Al bert visited Dr. Rowl an one nore tinme. Straight |eg
rai sing tests were negative and refl exes were normal. Albert told
him that she intended to apply for disability benefits, but he
responded that he was unable to determine a reason for her
inability to work or her pain.

Al bert sought other explanations for her pain. She was
examned by Dr. WIlliam Christensen, an internal nedicine
speci al i st. He opined that she was suffering only from chronic
pai n syndronme as opposed to any residual back injury. He advised
her to stop taking prescription pain nedicine and that he thought
it was unlikely that she would qualify for disability benefits.

On Cctober 5, 1987, Dr. Rodney Sloane, a state internal
medi ci ne speci ali st exam ned her. She conpl ai ned of constant pain
i n her neck, back, right hip, and right I eg. However, she had full
range of notion in her neck, albeit with pain, and no back pain on
nmotion or straight |eg raising. Finding no bone or neurol ogic
i npai rments, he diagnosed her as bei ng obese.

Al bert then consulted Dr. Claire Tibiletti. Dr. Tibiletti
di agnosed Al bert as suffering from nechani cal and neurogenic pain
and opi ned that she woul d be unable to work for six to ei ght weeks.
Dr. Tibiletti then ordered a CAT scan which reveal ed no significant

i npai rment except stenosis of the |unbar canal. Albert was given
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injection therapy which she stated did not decrease her pain.

Al bert applied for disability benefits and a hearing was held
before an Adm nistrative Law Judge (ALJ). Albert was represented
by counsel. Albert testified that she could not sit for nore than
twenty tothirty mnutes, that she could not drive nore than twenty
or thirty mles, that she could not stand for |ong periods, that
she spent nost of her day on the couch, and that her nedication
made her drowsy.

The ALJ found that although she was subjectively experiencing
pai n and that she was obese, Al bert's conpl aints were not supported
by any nedi cal diagnosis that she was i npaired. The ALJ found that
there was no evidence of arthritis or traumatic osteophytes even
two years after her car accident. The ALJ determ ned that Al bert
was capabl e of perform ng sedentary work and specifically that she
could carry and lift weights of up to twenty pounds. The ALJ
concl uded that Al bert was not disabled because she was capabl e of
perform ng her past rel evant work and that she was not entitled to
benefits.

Al bert appealed this decision to the Secretary's Appeals
Counci| which denied her claim Albert filed this suit in the
court below seeking review of the Secretary's decision. A
magi strate judge reviewed the evidence and concl uded that Al bert
was properly found not disabled. Affirmng the ALJ, the district
court adopted the magi strate judge's recomendati on and granted t he
Secretary's notion for sunmary judgnent. Al bert appeals. e

affirm



Di scussi on

Under the Social Security Act, a claimant is only entitled to
disability benefits if the claimant is unable to perform any
substantial gainful activity by reason of a nedically determ nabl e
i npai rment for at | east twelve nonths and is therefore "di sabled.”
42 U.S.C. § 423 (1988) (three other eligibility requirenents nust
al so be net). The courts have followed a five-step test set forth
in the Social Security regulations to evaluate whether a cl ai mant
is disabled. 20 C.F.R 88 404.1520(b)-(f) and 416.920(b)-(f)
(1992); Wen v. Sullivan, 925 F.2d 123, 125 (5th Cr. 1991). The
steps are generally described as follows: (1) if the claimant is
wor ki ng or engaged in a substantial gainful activity, the clai mant
w Il be found not disabled regardl ess of nedical condition; (2) a
clai mant whose inpairnent is not severe will not be considered
disabled; (3) a claimant whose inpairnent neets or equals an
inpairment listed in Appendix One of the regulations wll be
considered disabled wthout further consideration of age,
education, or work experience; and (4) if the claimant is able to
performwork the claimant has done in the past, the claimant wll
be found not disabled; and (5) if the clai mant cannot perform past
work, "other factors including age, education, past work
experience, and residual functional capacity nust be considered to
determne if work can be perforned, in which case the claimant is
considered not disabled." Wen, 925 F.2d at 125. The cl ai mant
bears the burden of proof on steps one through four. Id.

W are |imted on appeal to determ ning whether the Secretary

applied the correct |egal standard and whether, upon a review of



the record as a whole, the Secretary's decision is supported by
substantial evidence. 42 U S.C 88 405(g), 1383(c)(3); O phey v.
Secretary of HHS, 962 F.2d 384, 386 (5th Cr. 1992). Substantia
evidence is "such relevant evidence as a reasonable mnd m ght
accept as adequate to support a conclusion." Mise, 925 F.2d at
789.

Al bert contends that she neets the requirenents of step three
of the test and qualifies as disabl ed because her inpairnents are
equivalent to those listed in the Social Security regulations.
Al bert has the burden of proof on this issue. See Sel ders v.
Sullivan, 914 F.2d 614, 619-20 (5th Gr. 1990). 20 CF.R 8
404. 1525, Appendix 1, Part 404, Subpart P, Rule 10.10 (1992),
provi des that obesity! conbined with other ailnents may constitute
a person permanently di sabled. The only listed ail nent which m ght
be simlar to Albert's is obesity conbined with a "[h]istory of
pain and limtation of notion in any wei ght bearing joint or spine
(on physical examnation) associated with X-ray evidence of
arthritis in a weight bearing joint or spine." Id. For an
i npai rment to be considered "equal" to alisted inpairnment, it nust
be "at least equal in severity and duration to the listed
findings." 20 C.F.R § 404.1526 (1992).

Al bert argues that her inpairnents are equally severe because
she has a long history of severe pain, she suffers from headaches,
her nedi cati ons cause drowsi ness, and the ALJ erred i n not applying

step three or at least in failing to provide sufficient reasons why

. It is beyond cavil that Al bert neets the definition of
obese, as stated in the above cited regul ation.
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she did not qualify under step three. However, as the ALJ properly
found, the record shows that no nedi cal evidence supports Al bert's
cl ai m about the severity of her inpairnents. There is no nedical
evidence of any serious limtation of notion or inpairnment in any
wei ght bearing joint or her spine. The CAT scan revealed no
significant inpairnment except stenosis of the |unbar canal, the
bone scan tests were normal, and none of the four doctors opined
that she would be permanently disabled.? The ALJ specifically
stated that "The clainmant does not have arthritis, not even
traumati ¢ osteophytes on the injured areas . . . . " In light of
the fact that the nedical evidence adequately supports the finding
t hat Al bert does not suffer an inpairnent equivalent in severity or
duration to obesity conbined with pain and arthritis wth
limtation of notion in weight bearing joints or her spine, Al bert
has failed to neet her burden of proof, and the ALJ's concl usion
that Al bert was not presunptively disabled under step three of the
test is supported by substantial evidence.

Second, Albert clains that she is incapable of returning to
her past work and therefore that she neets step four of the test.
The ALJ found that Al bert could return to her past rel evant work as
a teacher's aide since it involved sedentary work, she could |ift

and carry up to twenty pounds while working, and the job's work

2 Contrary to Albert's contention, no reversible error is
presented by the AL)'s failure at step three to address Al bert's
al | eged nervousness or the side effects from her nedication.

Al bert does not specify just how any of such nmatters were
relevant to the step three determ nation; and, in any event,
there is no nedical evidence either that Al bert suffers adverse
side effects fromher nedication or that she required treatnment
for any psychol ogi cal problens. See Selders, 914 F.2d at 619.
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demands di d not exceed her residual functional capacity. Although
the ALJ technically erred, as the Secretary concedes, in
classifying a teacher's aide position as sedentary work when it is
generally viewed as light duty work, the ALJ's conclusion that
Al bert is able to performthat job as it is actually perfornmed or
generally perfornmed in the national econony is supported by
substantial evidence and is hence controlling. See Villa .
Sullivan, 895 F.2d 1019, 1022 (5th Gr. 1990) (ALJ nust conpare
physical ability of claimant to the physical attributes of an
applicant's past work as actually perforned or as generally
performed in the national econony; we found that although the DOT
handbook cl assified | aborer as heavy work, Villa's actual past work
was only nmediumduty). The record shows that Al bert is capable of
wal ki ng, standing, and sitting for short periods of tine and that
she is capable of lifting and carrying up to twenty pounds,
consistent with the physical duties of a teacher's aide.® The
record adequately supports the finding that her conplaints of pain
are not supported by objective nedical evidence. Finally, Al bert's
origi nal orthopedi c surgeon found that there was no reason why she
could not return to her past work.
Concl usi on
The district court did not err in finding that the decision of

the ALJ and the Secretary was supported by substantial evidence.

3 Al bert testified at the ALJ hearing that as a teacher's
aide, she lifted up to twenty pounds and in her application for
disability benefits she stated that her job as a teacher's aide
i nvol ved about four hours of sitting, two hours of standing, two
hours of wal ki ng and occasi onal bendi ng daily.
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Accordi ngly, the judgnent appealed fromis

AFF| RMED.



