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PER CURI AM !

Er ski ne Lavernon Thover Allen, Jr. appeals fromthe district
court's denial of habeas relief. W AFFIRM
| .
I n Novenber 1980, Charlene Harden heard soneone knocking on
the door of her apartnent. Wen she answered the door, she saw a
man, whomshe later identified as Allen, and recogni zed himas the

UPS enpl oyee who had del i vered a package to her four days earlier.

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



She renenbered the delivery, because he coomented at the tine that
she should not have cone to the door in what she was wearing.
After Harden denied Allen's requests to use the tel ephone and
restroom he forced his way into her apartnent, and pulled a
silver-colored gun with white handles fromhis pocket. Using the
gun in a threatening manner, he forced Harden to disrobe and
perform oral sex upon him Afterwards, he forced her to have
sexual intercourse with him Allen then asked Harden if she had
any val uabl es or noney. She told himthat she had $50, and asked
him not to take it; but he pointed the gun at her and began
counting down from five, so she gave him the noney. Allen then
ordered Harden to go into the bathroom and secured the bathroom
door by placing a chair under the doorknob. After three or four
m nut es, Harden opened the bat hroom door and found that Allen had
| eft her apartnent. She subsequently reported the attack to the
police, and Allen was arrested.?

In June 1981, a Texas state jury found Allen gquilty of
aggravated rape and sentenced himto 99 years inprisonnent. The
jury inplicitly rejected All en's defense of m staken identity. 1In
addition, the state trial court affirmatively found that a deadly
weapon (a handgun) was used during the conm ssion of the offense.
The Texas Court of Appeals affirmed Allen's conviction and sentence

on direct appeal. Allen v. State, 658 S.W2d 642 (Tex. C. App.

2 Al I en was charged wi th aggravat ed rape and aggravat ed robbery,
but the trial court granted the prosecutor's notion to dism ss the
aggravat ed robbery charge prior to trial.

-2 .



1983). Allen then filed a petition for discretionary review with
the Texas Court of Crim nal Appeals, which was refused.

Allen filed two state applications for habeas corpus relief.
The first was refused by the Texas Court of Crimnal Appeals in
July 1982, because Allen's direct appeal was pending. However, in
Decenber 1988, that court granted partial relief on Allen's second
application, and refornmed the judgnent of conviction to delete the
finding that a deadly weapon was used.

Al l en sought federal habeas relief in Novenber 1990. The
magi strate judge found an unexhausted claimin Allen's petition
and recommended di sm ssal wi thout prejudice for failure to exhaust
state court renedies. Allen then anended his petition to w thdraw
hi s unexhausted cl ai m

After an evidentiary hearing, the magistrate judge entered
findings and conclusions and recommended denial of Allen's
petition. Over Allen's objections, the district court adopted the
findings, conclusions, and recommendation, and dism ssed the
petition with prejudice. The district court issued a certificate
of probabl e cause for an appeal.

1.

Al len's court-appointed attorney has filed a brief, contending
that Allen was inproperly prejudiced by the trial court's refusal
to allow himto discover evidence which mght have tended to be
excul patory. In addition, Allen was granted permssion to file a
suppl enmental pro se brief, in which he raises the sane issue, as

well as six others: (1) prosecutorial bias and m sconduct; (2)



failure to identify the relationship between one of the jurors and
the victim (3) adm ssion of evidence seized in violation of the
Fourth Amendnent; (4) introduction of false testinony bol stered by
fal se evidence; (5) ineffective assistance of trial counsel; and
(6) ineffective assistance of habeas counsel.
A

Al l en makes several related contentions with respect to his
first claim regarding the testinony and report of Dr. Cook, a
Texas Departnent of Public Safety chem st. First, he asserts error
in the adm ssion of Dr. Cook's testinony and report. Next, he
contends that the prosecutor's failure to preserve specinens
obtained from the victim during a nedical exam nation conducted
shortly after she was raped, the prosecutor's willful wthholding
of Dr. Cook's testinony and report wuntil trial, and the tria
court's denial of his notion to conpel the victimto submt to
bl ood tests during the trial, deprived himof the opportunity to
conduct further tests in order to discover results which may have
hel d excul pat ory val ue.

1

The state trial court's decisionto allowDr. Cook to testify,
even though he was not |listed as a witness by the State, is a
matter of state |aw, and does not present any grounds for federal
habeas relief. See Moreno v. Estelle, 717 F.2d 171, 179 (5th Cr
1983), cert. denied, 466 U S. 975 (1984) (federal courts do not

review questions of state procedure).



2.

Al l en next contends that the prosecutor's w thhol ding of Dr.
Cook' s testinony and report, and failure to preserve the speci nens,
deprived him of a fair trial, because he was unable to conduct
addi tional tests which m ght have di scl osed excul patory evi dence.
The district court analyzed this issue as a possible Brady?
violation, and Allen presents it as such on appeal.

"Brady applies to situations involving the discovery, after
trial, of information which had been known to the prosecution but
unknown to the defense.” United States v. Stephens, 964 F.2d 424,
435 (5th Cr. 1992) (citations and internal quotations omtted).
"A Brady claim involves three elenents: (1) the prosecution's
suppression or wthholding of evidence; (2) which evidence is
favorable, and (3) material to the defense.” | d. Evi dence is
materi al when a reasonable probability exists that its disclosure
woul d have caused a different outcone at trial. United States v.
Bagl ey, 473 U. S. 667, 682 (1985). The omtted evidence nust be
eval uated in the context of the entire record. United States v.
Agurs, 427 U.S. 97, 112 (1976).

The prosecutor did not identify Dr. Cook as a wtness unti
trial, and at that time disclosed Dr. Cook's report to Allen's
attorney, Hol der. Hol der objected to Dr. Cook's report and
testi nony on the ground of surprise. However, Holder admtted to
the trial court that he had previously talked to Dr. Cook and knew

what Cook's report contained. The trial court overruled Allen's

3 Brady v. Maryland, 373 U S. 83 (1963).
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objection to Dr. Cook's testinony, and denied his notion to conpel
the victimto submt to a bl ood test.

At the federal evidentiary hearing, Holder testified that he
was surprised by the prosecutor's disclosure of Dr. Cook's report
and his presence as a wtness. However, Holder testified that he
had called Dr. Cook prior to Allen's trial about an unrel ated
matter, to discuss a nedical article regarding blood tests, and
conceded that he had, in effect, told the trial judge that he was
prepared to cross-exam ne Dr. Cook. Further, Hol der admtted that
he was aware of the contents of Dr. Cook's report.

Because evidence that is disclosed during trial is not the
proper subject of a Brady claim our inquiry with respect to Dr.
Cook's testinony and report "is whether [Allen] was prejudi ced by
a tardy disclosure )) if he received the material intinme to put it
to effective use at trial, his conviction will not be reversed
sinply because the material was not disclosed as early as it m ght
have, or should have, been )) such that the fairness of the trial
was i nmpugned." Stephens, 964 F.2d at 436.

Dr. Cook testified that his tests of the specinens indicated
the presence of spermatozoa and seminal fluid. However, as Hol der
admtted at the federal evidentiary hearing, Dr. Cook's testinony
merely indicated that the victim had had sexual contact, and did
not prove anything else. Dr. Cook's testinony and report contain
no excul patory material. Thus, the only issue with respect to the
tardy disclosure of Dr. Cook's testinony and report is whether the

delay in disclosure violated Allen's due process rights by



depriving him of the opportunity to conduct further tests which
m ght have di scl osed excul patory evi dence.

At trial, Dr. Cook testified that he did not performany tests
on the specinens to determ ne blood types. He further testified
that, at the tinme of trial, such tests would be of dubious val ue,
because he did not "know of any water soluable [sic] blood group
substance that would have survived this length of tine." Allen
contends that blood typing of the semnal fluid, and blood tests
conducted on sanples of his blood and the victims blood, m ght
have reveal ed that the senmen was from a person with a different
bl ood type.

The Suprene Court addressed a simlar claimin Arizona v.
Youngbl ood, 488 U. S. 51, 109 S. . 333 (1988). The Ari zona Court
of Appeals reversed the defendant's conviction for <child
nmol est ati on, sexual assault, and ki dnappi ng, because the State had
failed to preserve senen sanples from the victins body and
clothing. 1d. at 334. The victimidentified the defendant froma
phot ographi c Iine-up nine days after the attack, but the defendant
was not arrested until four weeks later. |1d. at 335. The State
had disclosed police reports to the defendant containing
i nformati on about the existence of the sanples and the cl othing,
and had provided the defendant's expert witness with copies of the
| aboratory reports and notes prepared by a police crimnologist.
In addition, the defendant's expert had access to the senen sanpl es
and cl ot hi ng. ld. at 336. At trial, the defendant's expert

testified as to results that m ght have been obtained fromtests



performed on the sanples shortly after they were gathered, or by
| ater tests performed on the sanples fromthe boy's clothing, had
the clothing been refrigerated. ld. at 335. The Suprene Court
reversed the judgnent of the Arizona Court of Appeals, stating:
The Due Process Cause of the Fourteenth
Amendnent, as interpreted in Brady, nakes the good
or bad faith of the State irrel evant when the State
fails to disclose to the defendant nmteria
excul patory evidence. But we think the Due Process
Clause requires a different result when we deal
wth the failure of the State to preserve
evidentiary material of which no nore can be said
than that it could have been subjected to tests,
the results of which mght have exonerated the
def endant. . .. We therefore hold that unless a
crim nal defendant can show bad faith on the part
of the police, failure to preserve potentially
useful evidence does not constitute a denial of due
process of |aw.
ld. at 337.
Although Allen asserts that the prosecutor engaged in
m sconduct in failing to preserve the specinens, he has all eged no
concrete acts of bad faith. A habeas petitioner's conclusory
allegations do not raise a constitutional issue in a habeas
pr oceedi ng. Ross v. Estelle, 694 F.2d 1008, 1011-12 (5th Cr.
1983) . Allen's trial attorney, Holder, testified at the
evidentiary hearing that he had no reason then or nowto all ege bad
faith on the part of the prosecution in w thhol ding evidence from
the defense. He also admtted that none of the newly discovered
tests he wanted to conduct were available in the area at that tine.
Moreover, Allen's habeas counsel concedes in his brief here that
there is nothing in the record to indicate any bad faith on the

part of the prosecution.



In any event, the possibility that further tests could have
been conducted, which could have reveal ed potentially excul patory
evi dence, "is not enough to satisfy the standard of constitutional
materiality in [California v. Tronbetta, 467 U S. 479, 489
(1984)]". Youngbl ood, 109 S. C. at 336 n.**, That standard
requires that the exculpatory value of the evidence nust be
apparent "before the evidence was destroyed." Tronbetta, 467 U. S.
at 489. "The presence or absence of bad faith by the police for
pur poses of the Due Process O ause nust necessarily turn on the
police's know edge of the excul patory value of the evidence at the
time it was lost or destroyed." Youngblood, 109 S. C. at 337
n.**. (Enphasis added.) Allen has not shown that the prosecution
knew t hat the speci nens woul d have exonerated him

Youngbl ood cannot be distinguished in favor of Allen on the
ground that the senen sanples and clothing were nmade available to
the defendant in that case. Al t hough the prosecution did not
disclose Dr. Cook's report to defense counsel until trial, the
record reveal s that defense counsel had spoken with Dr. Cook prior
to trial, and was aware of the contents of Dr. Cook's report.
Moreover, defense counsel was aware of the existence of the
speci nens. Under these circunstances, no due process violation
occurred.

Finally, in light of the other evidence of Allen's guilt, it
is unlikely that the bl ood-type test results, which Alen contends
shoul d have been conducted, would have had any effect on the

outcone of the trial. See Johnston v. Pittnman, 731 F.2d 1231, 1234



(5th Gr. 1984) ("[E]Jven if [defendant] had introduced bl ood-type
test results tending to prove his innocence, the state adduced
enough evidence for a jury nonetheless to conclude beyond a
reasonabl e doubt that [he] commtted the rape."), cert. denied, 469
U S 1110 (1985). Allen's defense was based on m staken identity.

The victim never wavered in her identification of Allen as her

at t acker. She picked Allen out of a photo line-up, later
identified himin a corporeal |ine-up, and again identified himat
trial. She renenbered him as the UPS enpl oyee who delivered a

package to her several days before the attack, because of the
i nappropriate remark he nmade to her at that tinme about her attire.
And, she testified that the gun Allen used was silver with white
handl es. One of Allen's co-workers testified that All en had shown
hima simlar gun, three weeks prior to the attack.

Because Al l en cannot denonstrate bad faith on the part of the
prosecution in failing to preserve the specinens for further
testing by Allen, his claimis wthout nerit.

B

Al I en next contends that he was denied his right to a fair and
inpartial trial when the trial court denied his notion to
disqualify the prosecuting attorney on the basis of bias or
prejudi ce. He also contends that such bias was denonstrated by the
prosecutor's inproper comment during closing argunent.

1
The trial court held a hearing on Allen's notion to

di squalify. The apparent basis for the notion was prosecutor
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Travis Ware's presence as one of two prosecutors in a 1979 fel ony
prosecution against Allen, in which the jury returned a verdict of
not guilty. Ware testified that he held no grudge against Allen
for the not guilty verdict, but that he would be zealous in his
prosecution of this case. His testinony at the evidentiary hearing
was substantially the sane.

Thi s evidence does not indicate any bias on the part of the
pr osecut or. "Absent evidence in the record, a court cannot
consi der a habeas petitioner's bald assertions on a critical issue
in his pro se petition ..., unsupported and unsupportable by

anything else contained in the record, to be of probative

evidentiary value." Ross, 694 F.2d at 1011. "[Mere conclusory
allegations do not raise a constitutional issue in a habeas
proceeding." 1d. at 1012. Allen's conclusory assertion that the

prosecutor was biased, solely because of losing an earlier trial,
IS unsubstantiated and without nerit.
2.
To prevail on his claimof prosecutorial m sconduct in closing

n >

argunent, Allen nust show that the prosecutor's coment so
infected the trial with unfairness as to make the resulting
conviction ... a denial of due process.'" Rogers v. Lynaugh, 848
F.2d 606, 608 (5th Cr. 1988) (footnote and citations omtted).
Under this test, Allen nust denonstrate that the coment rendered
his trial "fundanentally wunfair,” by showng "a reasonable

probability that the verdict mght have been different had the



trial been properly conducted.” Id. at 609 (footnote and citations
omtted).

The coment to which Allen refers was not nmade by Ware, but by
the other prosecutor, MBride, when he recounted the physica
evidence to the jury. MBride stated:

M. Hol der certainly made a bi g deal about the
64 possi ble permutati ons and conbi nati ons and four
matri xes of blood groupings ... that would be
mutual ly exclusive to indicate a man's guilt in a
rape case, but you have none of that evidence
before you, do you. Not hi ng to exclude this nman
scientifically as the man who deposited that
semnal fluid in this woman's body. | submt they
have had anple opportunity to supply you that --
with that information.

It is unclear from Allen's brief exactly what he finds
obj ecti onabl e. He nerely contends that "the Prosecutor was
striking at [him over the shoul ders of his Defense Attorney, in an
endeavor to inflane the mnds of the jury." At the federa
evidentiary hearing, Holder characterized the prosecutor's comment
as a burden-shifting argunent. In any event, Allen nakes no
showi ng that the outcone of his trial would have been different in
the absence of the prosecutor's comment. In light of the
substantial evidence of Allen's guilt, there is no reasonable
probability that the verdict mght have been different had the
prosecutor not made that remark. Thus, MBride's statenent did not
render Allen's trial fundanmentally unfair. Mor eover, MBride's
st atenent does not constitute any evidence of bias or prejudice on

the part of the other prosecutor, Wre.



C.

Al l en next contends that his right to an inpartial jury was
viol ated when the trial court, prosecution, and defense attorney
failed to identify an alleged rel ationship between the victimand
one of the jurors.

The victimwas not in the courtroomduring jury selection. 1In
the voir dire examnation, the prosecutor asked the prospective
jurors if they knew the victim and none of them responded
affirmatively. During the wvictinms testinony, however, she
indicated to the prosecutor that she recogni zed one of the jurors.
The trial court conducted a discussion with the prosecutor and
def ense counsel outside the hearing of the jury, but the discussion
is not in the record.

At the federal evidentiary hearing, Ware testified that the
victim had recognized one of the jurors as soneone who had
previously been a custoner of the convenience store where she
worked and that was the extent of any "relationship". Al len's
trial counsel, Holder, testified that he had no recol |l ection of the
i nci dent, but he thought he woul d have objected if there had been
a problem Holder further testified that he did not believe there
was any "rel ationshi p" between the juror and the victim and that
there were not any legal grounds for excluding the juror. The
record contains no indication that the juror recogni zed the victim

Bot h def ense counsel and the prosecution knew of the victins
acquaintance with the juror, and the trial judge evidently

determned that the victims recognition of the juror was not a
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problem The relationship, if any, between themhas not been shown
to have violated Allen's right to an inpartial jury trial. See
Cal l oway v. Bl ackburn, 612 F.2d 201, 205 (5th G r. 1980).

D

Al len contends that the state presented evidence )) | ongjohn
underwear taken fromhimat the jail follow ng his arrest )) seized
pursuant to an unconstitutional search and seizure. Allen did not
file a notion to suppress. However, the trial court conducted a
heari ng outsi de the presence of the jury, concerning the seizure of
two pairs of |ongjohns and a cap. Fol | ow ng that hearing, the
trial court sustained Allen's objection to the adm ssion of the cap
and a pair of |ongjohns seized fromAllen's truck. Allen did not,
however, object to the adm ssion of the |ongjohns seized at the
jail.

"[Where the State has provided an opportunity for full and
fair litigation of a Fourth Anendnent claim a state prisoner nmay
not be granted federal habeas corpus relief on the ground that
evi dence obtained in an unconstitutional search or seizure was
introduced at his trial." Stone v. Powell, 428 U S. 465, 494
(1976) (footnotes omtted). Procedures avail able under Texas | aw
provided Allen with the opportunity to test the constitutional
reasonabl eness of the search and seizure through a hearing on a
nmotion to suppress evidence. See Tex. Code Crim Proc. Ann. art.
28.01, sec. 1(6).

However, Allen asserts that he was unabl e to t ake advant age of

this opportunity at the state |evel, because he was not aware of
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t he unconstitutional seizure until after his trial. The existence
of state procedures pursuant to which a Fourth Amendnent clai m may
be presented constitutes an opportunity for full and fair
consi deration of a defendant's Fourth Anmendnent cl ai munder Stone,
whet her or not that opportunity is exercised, absent proof that the
state process is "routinely or systematically applied in such a way
as to prevent the actual litigation of fourth anendnent clainms on
their merits.” Smth v. Maggio, 664 F.2d 109, 111 (5th Cr. 1981)
(citations omtted). Allen has not presented any evidence
denonstrating that Texas law is routinely applied to prevent
litigation of Fourth Anendnent clains. Allen's failure to utilize
his opportunity to present his claimat the state |evel does not
justify federal habeas relief.

Because Allen was represented by conpetent counsel at trial,
we also reject his contention that his lack of know edge of the
| egal basis of his Fourth Amendnent claim prevented him from
litigating it at the state |evel

E

Again referring to the |ongjohns, Allen contends that the
State presented false testinony bolstered by false evidence.
According to Allen, a detective unconstitutionally seized his
| ongjohns and later had the victim file a false supplenental
affidavit in which she stated that Al en was weari ng | ongj ohns when
he raped her. Allen further contends that the victim l|ater
commtted perjury at trial, by testifying that he was wearing

| ongj ohns during the attack. His perjury assertion is based on the
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victims adm ssion that he unzipped his pants, but did not renove
them accordingly, Allen contends that she had no way of know ng
that he was wearing | ongjohns.

At trial, the victimtestified that, although Alen kept his
clothing on, and just unzi pped his pants when he attacked her, she
noticed that he was wearing | ongjohns. At the federal evidentiary
hearing, Holder testified that, although he was surprised that the
victim stated that she recalled seeing |ongjohns under Allen's
unzi pped pants, he had no reason to believe that the statenent was
a fabrication. Ware testified that, fromthe outset, the victim
descri bed Allen's underwear.

To prevail onthis claim Allen nust "prove that the testinony
actually was fal se, that the prosecutor knewit was fal se, and t hat
it was material to the issue of [his] guilt."” Little v. Butler,
848 F.2d 73, 76 (5th Gr. 1988). Even if we were to accept Allen's
contention that the victims testinony regardi ng the | ongj ohns was
fal se, Allen has not denonstrated that the prosecutor knewit to be
so.

F

Next, Allen <contends that his trial counsel provided
i neffective assi stance of counsel, in the follow ng respects: (1)
he did not object to the prosecutor's prejudicial coment in

closing argunent; and (2) he failed to fully investigate the case,



in that he did not request certain physical evidence and have
additional tests performed on it.*
To obtain habeas relief based on a claim of ineffective

assi stance of counsel, a petitioner must show not only that
counsel's performance fell below a standard of reasonable
ef fectiveness, but also that there is a "reasonable probability’
that, but for counsel's unprofessional errors, the result of the
trial would have been different, although he need not prove that a
different result would be nore likely than not." McFadden v.

Cabana, 851 F.2d 784, 787 (5th Cr. 1988), cert. denied, 489 U S.
1083 (1989) (citing Strickland v. Washington, 466 U S. 668, 687,

693-94 (1984)). "A reasonable probability is a probability
sufficient to underm ne confidence in the outcone." Strickland,
466 U. S. at 694. |If Allen fails to denonstrate prejudi ce, we need

not consider the alleged deficiencies in counsel's performance.
Czere v. Butler, 833 F.2d 59, 63 (5th Gr. 1987); see also
Strickland, 466 U S. at 700.

4 Allen also identified two other instances of allegedly
ineffective assistance: (1) defense counsel inplied during voir
dire that Allen was guilty; and (2) defense counsel did not object
to the inconsistent statenments given by the State's wtnesses

However, he does not argue these points in the body of his brief.
[Pro Se Brief, 19-21] "Fed. R App.P. 28(a)(4) requires that
[All en's] argunent contain the reasons he deserves the requested
relief "withcitationto the authorities, statutes and parts of the

record relied on."" Waver v. Puckett, 896 F.2d 126, 128 (5th
Cr.) (quoting Fed. R App. P. 28(a)(4)), cert. denied, __ US.
., 111 s . 427 (1990). Accordingly, these clainms are
consi dered abandoned. Id.
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1

Allen's contention regarding his attorney's failure to object
to the prosecutor's closing argunent refers to McBride's comment,
quoted in part 11.B. 2., supra. As discussed, even if the comment
was prejudicial, it did not render his trial fundanentally unfair,
because there is no reasonabl e probability that the verdict m ght
have been different if an objection had been made. Thus, Allen has
failed to show that he was prejudiced by the failure to object.

2.

Allen also contends that Holder failed to fully investigate
the case by not requesting the speci nens and not being aware that
new y di scovered bl ood tests could be perfornmed on that evidence.
"A defendant who alleges a failure to investigate on the part of
his counsel nust allege wth specificity what the investigation
woul d have reveal ed and how it would have altered the outcone of
the trial." United States v. Geen, 882 F.2d 999, 1003 (5th Gr.
1989). Although All en does not state exactly what such tests woul d
have reveal ed, we assune that he believes that the results would
have shown that he was not the rapist. Such evidence would have
been consistent with Allen's defense of m staken identity.

Hol der testified at the federal evidentiary hearing, however,
that the enzyne test that he wanted to conduct was not then
available in the area. He further testified that the bl ood-typing
and enzyne tests sel dom excl uded anyone, and therefore woul d have
been of little benefit. According to Holder, DNA testing had not

even been heard of in 1981 when the case was tri ed. In addition,
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Dr. Cook testified at trial that, although he had the equi pnent to
conduct a blood-typing test, he did not have the equipnent to
conduct an enzyme test.

| nasnmuch as the DNA and enzyne tests, which Allen contends
shoul d have been perforned, could not have been conducted at the
time of trial, and the one test that could have been done was not
of exceptional benefit to the defense, Allen cannot denonstrate
that he was prejudiced by his attorney's failure to conduct
testing.

G

Finally, Allen argues for the first time on appeal that his
habeas counsel rendered i neffective assi stance. As a general rule,
we wll not review issues so raised. United States v. Garcia-
Pillado, 898 F.2d 36, 39 (5th Gr. 1990). In any event, "[c]ounsel
conpetence in habeas proceedings is not a constitutional inquiry,
since a state has no constitutional duty to provide counsel in
col l ateral proceedings."” Jones v. Estelle, 722 F.2d 159, 167 (5th
Cr. 1983), cert. denied, 466 US. 976 (1984); see also
Pennsylvania v. Finley, 481 U S. 551, 556-57 (1987). Therefore,
this claimis wthout nerit.

L1l

The judgnent of the district court dism ssing A len' s habeas

petition is

AFFI RVED.



