UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-1830
Summary Cal endar

RONALD D. W LSON
Pl ai ntiff-Appellant,

VERSUS

UNI TED STATES OF AMERI CA, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Northern District of Texas

2:-92 CV 0092

( June 28, 1993 )

Bef ore H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM ~
BACKGROUND
Ronald W1lson, a prisoner in the Potter County Correctional

Center, filed a conplaint under 42 U.S.C. § 1983 agai nst the United

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



States Governnent, United States Magi strate Judge Cinton Averitte,
Attorney J. F. Howell, 11l, Assistant United States Attorney
Christy L. Drake, the Governor of the State of Texas, District
Court Clerk Nancy Doherty, and Assistant Cerk Jeanette Hetrick

Al t hough Wlson's conplaint is not always clear, the thrust of his
allegations is that these defendants retaliated against him for
filing earlier lawsuits. The alleged retaliation took many forns,
including but not I|imted to, the inproper docketing and
disposition of his pleadings in the earlier cases, false
prosecution, and inprisonnent. In addition to seeking nonetary
damages and injunctive relief, WIlson also sought to be rel eased
fromjail and to have his crimnal record expunged.

The magi strate judge noted that these two requests for relief
were nore appropriately brought in a habeas petition and entered an
order allowing WIlson to supplenent his conplaint to show that he
had exhausted his state habeas renedies. Wl son filed severa
ot her pleadings, but did not supplenent his conplaint. The
magi strate judge then entered his findings, conclusions and
recommendation that WIson's conplaint be dismssed wthout
prejudice for failure to exhaust state habeas renedies. The
magi strate judge noted that this was a m xed petition containing
all egations of both civil rights violations and habeas issues.
Followng this report, WIlson filed a notion to anend his
conpl ai nt, addi ng seven defendants. WIson also filed objections
to the recommendati on. The district court did not accept the

recommendati on of the nmagistrate judge, but went through WIlson's



conpl ai nt defendant by defendant and found that WIlson's clains
agai nst each of themwas frivol ous and subject to dism ssal under
28 U.S.C. § 1915(d).
OPI NI ON
A 8§ 1983 action is the appropriate renedy for recovering
damages for mstreatnent or illegal admnistrative procedures.

Ri chardson v. Flem ng, 651 F.2d 366, 372 (5th Cr. 1981). The wit

of habeas corpus is the appropriate federal renedy for a state

prisoner challenging the fact of confinenent. Preiser V.
Rodri quez, 411 U. S. 475, 484, 93 S. . 1827, 36 L. Ed. 2d 439
(1973); see also Deters v. Collins, 985 F.2d 789, 792-96 (5th Cr

1993). To determ ne which renmedy a prisoner should pursue, the
Court |ooks beyond the relief sought! to determ ne whether the
claim if proved, would factually undermne or conflict with the

state court conviction. Richardson, 651 F.2d at 373. |If the basis

of the claim goes to the constitutionality of the conviction, a
petition for habeas corpus relief is the exclusive initial federal
remedy. I d. If a conplaint contains both habeas and 8§ 1983
clainms, the district court should separate the clains and decide

the § 1983 cl ai ns. Serio v. Menbers of La. State Bd. of Pardons,

821 F.2d 1112, 1119 (5th Cr. 1987).
Wlson's clains can be broken down into two parts, those

brought in his original conplaint and those brought in his anended

! I'n his objections to the magi strate judge's recomendati on,
W son ostensibly abandoned his requests for release fromjail;
however, he has continued to conplain that he is unconstitutionally
i ncar cer at ed.



conplaint. Wth respect to the original conplaint, the district
court made no finding that Wl son's conplaint contained an attack
on his conviction; however, there is no doubt that this is the
case. |If WIson had been prosecuted and jailed as retaliation for
prior 8 1983 suits, the conviction would be unconstitutional. As
a result, the claimserves as a challenge to the legality of his
confinenment and nust first be brought as a habeas action. See
Serio, 821 F.2d at 11109. A district court may not dismss with
prejudice a civil rights claim irrespective of nerit until the

habeas renedi es have been exhaust ed. Wlliams v. Dallas County

Comrs, 689 F.2d 1212, 1215 n.2 (5th Cr. 1982), cert. denied, 461

U S 935 (1983). The clains could have properly been dism ssed
W thout prejudice, if such a dism ssal would not in fact prejudice
Wl son's claimby action of any applicable statute of I[imtations.

See Jackson v. Johnson, 950 F.2d 263, 266 (5th Gr. 1992)

(di scusses effect of holding Texas habeas petitions in abeyance).
Not wi t hst andi ng t he foregoing, the dism ssal of the claimfor
damages agai nst United States Magi strate Judge Cinton E. Averitte

in the original conplaint on the basis of absolute judicial

immunity is affirmed. See Dayse v. Schuldt, 894 F.2d 170, 172 (5th
Cr. 1990). Recognizing this immunity wll have no inpact on a
determnation of the merits of the habeas claim See Serio, 821
F.2d at 1115. The qualified imunity covering defendants Drake,
Doherty, and Hetrick requires an inquiry into the extent of their

roles in the alleged conspiracy and may not serve as a basis for



di sm ssal . See Dayse, 894 F.2d at 172; Martin v. Dallas County,

Tex., 822 F.2d 553, 555-56 (5th Cr. 1987).

Wth respect to the clains brought in the anended conpl ai nt,
the district court correctly found that Wl son's all egations had no
nerit and that the conplaint was frivol ous under 8§ 1915(d). The
clains that WIson raised, to the extent that they were
intelligible, had nothing to do with any wongful prosecution.
They were no nore that conclusional allegations of a conspiracy
bet ween the naned defendants related to the dism ssal of four §
1983 actions. Such allegations, not referencing specific facts,

will not support a 8 1983 action. Hale v. Harney, 786 F.2d 688,

690 (5th Cr. 1986). Additionally, the dismssals of three? of

t hese actions has been affirned by this Court. WIson v. Neal, No.

92-1411 (5th Cir. Apr. 20, 1993).

The dismssal of the clains in the anmended conplaint is
af firmed. The judgnent dismssing the clains in the origina
conpliant is vacated and the case is remanded to the trial court

for entry of judgnent consistent with this opinion.

2 According to the clerk's office, the appeal of the fourth
di sm ssal was abandoned by W/ son.
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