IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1901
Conf er ence Cal endar

RODNEY L. TURNER
Pl ai ntiff-Appellant,
ver sus

ROBERT E. ROMMEL and
STEPHEN K. HATCHEL,

Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. CA3-91-1634-G
Cct ober 27, 1993
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *

Rodney L. Turner, proceeding pro se and in forma pauperis in
the instant civil rights action, appeals fromthe district
court's grant of the defendants' notion for sunmary judgnent.

The district court's judgnent is AFFI RVED

Turner contends that the district court inproperly concl uded
that he had not filed the action within the applicable two-year
limtations period as established by Tex. CGv. Prac. & Rem Code

Ann. 8§ 16.003(a) (West 1986). See also Burrell v. Newsone, 883

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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F.2d 416, 418 (5th Gr. 1989). Al though Turner's suit was based
on events which allegedly occurred in July of 1986, he did not
file his lawsuit until June, 1991. He argues on appeal that the
district court erred by not tolling the statute of limtations
under Texas's "discovery rule" doctrine.

A federal court applying a state statute of limtations
should give effect to that state's tolling provisions as well.
Burrell, 883 F.2d at 418. The discovery rule states that the
statute of limtations runs fromthe date the injury was or
shoul d have been discovered -- not fromthe date of the
def endants' wongful act or omssion -- and may apply to actions

based upon tort or fraud. Johnson v. Abbey, 737 S.W2d 68, 69

(Tex. C. App. 1987). Texas courts have limted the doctrine to
"matters properly characterized as inherently undi scoverable."
Id.

The injury in the instant case was not inherently
undi scoverable. Turner was arrested and the ring confiscated on
July 7, 1986. The charges agai nst himwere dropped and he was
rel eased seven nonths later, but the ring was not returned to him
upon his release. Turner's own adm ssion that he wote the
Dal |l as Police Departnent shortly after his rel ease requesting
that the ring be returned to himevidences his awareness of the
injury at that tinme. Turner's contention that the injury was
made undi scoverabl e by the fraudul ent actions of defendant Ronmel
is likewse without nerit and is refuted by the evidence in the

record.
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Mor eover, regardless of the truth of Turner's assertions
regardi ng Rommel's fraudul ent conceal nent of the ring's
wher eabouts, Turner was aware, at the tine he was rel eased from
prison and the charges agai nst himwere dropped, that the ring
was not in his possession. He did not need to wait nearly four
years in order to discover that he no | onger had possessi on of
the ring, and that his |ack of possession was a result of the
def endants' acti ons.

In his brief on appeal Turner also alleges a separate action
of fraud, but as his conplaint contains no such theory of
recovery, he has not satisfied the dictates of Fed. R Cv. P
9(b), which mandates that clains of fraud nust be pleaded with
particularity. Argunents presented solely in the brief are

insufficient. See In Re Mody, 849 F.2d 902, 906 (5th Cr.),

cert. denied, 488 U S. 967 (1988).

The judgnent is AFFI RVED



