IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2333

RAFI Q A. DANAWALA,
Pl ai ntiff-Appellant,
ver sus
HOUSTON LI GHTI NG & PONER COVPANY, ET AL.

Def endant s- Appel | ees.

Appeal fromthe United States District Court for
the Southern District of Texas
(CA H 90 2731)

August 24, 1993

Bef ore REAVLEY, DUHE AND BARKSDALE, Circuit Judges.
REAVLEY, Circuit Judge:!?

Rafiq A Danawal a sued Houston Lighting & Power (HL&P) and
HL&P Supervisor WIlliam Wl | born (collectively defendants),
claimng that Well born defamed him by conmunicating to others
that he falsified a docunent. After the jury returned a verdi ct
in favor of Danawal a, the district court granted the defendants

nmotion for judgnment as a matter of law, and conditionally granted

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



t he defendants' alternative notion for a new trial. Danawal a
appeals. W hold that Well born's comruni cati ons were privil eged
and affirmthe district court's judgnent.

| . BACKGROUND

Danawal a wor ked as an i ndependent contractor with HL&P at
the South Texas Nuclear Project (STNP). He worked as an engi neer
in the Master Parts List Goup (the MPL G oup), which was
responsi ble for verifying that any changes in vendors' parts
conformwith the fit, form and function of the original parts.

Def endant Wl | born supervi sed the MPL G oup, which consisted
nmostly of contract personnel. [In 1989, HL&P established a
conpany policy requiring the MPL G oup engineers to obtain
witten verification fromthe vendor's engineering or quality
assurance departnent that the part change did not affect the fit,
form or function of the original part.?

In January 1990, Danawal a contacted Ken MKay at vendor
Envirex to verify a part's conformty. MKay, who worked in
Envirex's sales and marketing departnent, returned a witten
confirmation of the part's conformty. After conpleting the
verification docunents, Danawal a forwarded themto his

supervi sors. According to Danawal a, Kanu Patel, who provided

2 The policy specifically provides:

2.1.1. Part nunber changes that do not inpact fit,
forn{,] function, or material. These changes shall be
considered adm nistrative and shall require a signed
letter fromthe vendor's Engineering or Quality
Assurance organi zation stating that the change is
admnistrative only and does not affect fit, form
function, or material.



techni cal support to the MPL Group engi neers, returned the
docunents to Danawala to inquire about MKay's position at
Envirex. Danawala testified that, when he told Kanu Patel that
McKay was an engi neer, Kanu Patel instructed himto wite

"engi neer" beside McKay's nane. After Danawal a wote "engi neer"
next to McKay's nanme, he sent the docunents back to his

supervi sors. The docunents eventual ly reached supervisor
Vel | born, who di scovered that McKay worked in Envirex's sales and
mar keti ng departnent, and was not an engi neer.

By failing to get verification fromthe engineering or
qual ity assurance departnent, Danawal a viol ated HL&P' s conpany
policies. Danawala testified that he sinply acted on the
m st aken belief that McKay was an engi neer capable of verifying a
part change. According to Danawal a, Envirex's engi neering
departnent referred himto MKay.

Vel | born accused Danawal a of "falsifying" a conpany docunent
and term nated Danawal a's services wwth HL&. Wellborn testified
that he notified seven people of Danawal a's term nation for
"fal sifying" a docunent, and then net with the nenbers of the MPL
Group to re-enphasi ze the inportance of proper verification.

Danawal a sued HL&P and Wl | born for defamation. At trial,
HL&P argued that (1) the alleged defamatory statenent was true,
and (2) Wellborn's communi cations were privil eged because
Vel | born published the statenent only to HL&P workers who had an
interest in the subject matter. The district court submtted

i ssues of truth, privilege, causation, and danages to the jury.



The jury returned a verdict in favor of Danawal a, finding him
entitled to $1.5 million in actual damages and $5 mllion in
punitive damages. The defendants filed a notion for judgnent as
a matter of law and an alternative notion for newtrial. The
district court entered judgnent as a matter of law in favor of
HL&P, holding that: (1) the defamatory statenent was true; (2)
the defendants did not publish the accusation to anyone ot her
t han peopl e reasonably interested in the matter; (3) the
defendants did not act with nmalice; and (4) Danawala failed to
prove damages. The district court also granted a conditional new
trial in the event that its judgnent as a matter of lawis
overturned on appeal. W wll assune that the defendants
comuni cations were defamatory but affirmthe judgnent as a
matter of |law on the ground that they were privil eged.
1. ANALYSIS

A QuUALI FIED ( OR ConDI TIONAL) PRI VI LEGE

In Texas, a communi cati on nmade on a subject matter in which
the person naking it has an interest is privileged if made to
persons having a corresponding interest or duty. Bozé v.
Branstetter, 912 F.2d 801, 806 (5th Cr. 1990). This privilege
protects statenents nmade by an enpl oyer concerni ng an enpl oyee.
Bergman v. Oshman's Sporting Goods, Inc., 594 S.W2d 814, 816
(Tex. G v. App. )Tyl er 1980, no wit) ("Accusations agai nst an
enpl oyee by his enpl oyer or another enployee, nade to a person
having a corresponding interest or duty in the matter to which

the communication relates, are qualifiedly privileged."). This



privilege is "based on a public policy that recogni zes the need
for the free communication of information to protect business and
personal interests. To encourage open comrunication, it is
necessary to afford protection fromliability for m sinformation
given in an appropriate effort to protect or advance the
interests involved." Gaines v. CUNA Mutual Ins. Soc'y, 681 F.2d
982, 986 (5th Cr. 1982). The privilege is |lost, however, if the
plaintiff can show that the defendant acted with actual nalice.
ld. Once the underlying factual disputes are resolved, whether a
qualified privilege exists is a question of law. Bozé, 912 F. 2d
at 806.

The parties in this case dispute (1) whether Wellborn
comuni cated to persons not having a corresponding interest in
the subject matter and (2) whether Well born nade the statenents
with malice. The district court submtted these two issues to
the jury, and the jury found that Wellborn published the
statenent to people not reasonably interested in the subject
matter and that Wellborn made the statenents with malice. In
ruling on the judgnent as a matter of law, the district court
di sregarded both of these jury findings. See FeED. R Qv. P
50( b) 1. Excessi ve Publication

Vel |l born testified that he told seven peopl e that Danawal a
had been dism ssed for falsifying a docunent: Roger Grris,
Steve Dew, Nitan Patel, M ke Polishak, Steve Vesel ka, Janes
Mertink, and Claude Gines. Garris and Dew were Wl | born's

supervisors. Nitan Patel was one of Danawal a's supervi sor and



had signed the docunents in question. Polishak worked in the MPL
Group and was involved in the initial inquiry into the incident.
Vesel ka worked in the MPL Group and assisted Well born with
admnistrative duties. Mertink was a supervisor of the Spare
Parts Engi neering G oup, which issued simlar docunents that had
to be approved by Wellborn. Wellborn told Mertink about the
“falsification" incident so that Mertink would "watch for those
t hi ngs" before sendi ng docunents to him Ginmes was a nenber of
HL&P' s human resources departnent, which has responsibility over
HL&P' s enpl oyees, but not contract workers such as Danawal a.
VWl |l born testified that he called Gines (a) to verify that the
human resources departnent had no jurisdiction over contract
wor kers and (b) to find out what the proper procedures would have
been i f Danawal a had been an HL&P enpl oyee. A few days after
Danawal a's term nation, Gines was assigned to address Danawal a's
"speakout" conplaint that HL& had wongfully term nated him?3
Wl | born's comruni cations to these seven people fall well within
the qualified privilege.

A few days after Danawala's term nation, Wellborn net with
the nmenbers of the MPL Group to re-enphasi ze the i nportance of
proper verification. Two of the workers who attended the neeting

testified that Well born di scussed "falsification of docunments" at

3 The South Texas Project "Speakout" program provides
wor kers a nmeans to conmuni cate concerns relating to the safety or
quality of the South Texas Project. The manager of the
"Speakout" programreferred Danawal a's conplaint to HL&P' s human
resources departnent because the conplaint was unrelated to
nucl ear safety or quality.



the neeting and that they understood that Wellborn was alluding
to Danawal a. Even if Wellborn alluded to Danawal a at the
nmeeting, Wellborn's communications to other MPL G oup nenbers,
who have an interest in the reasons underlying Danawal a' s

di scharge, fall within the scope of the qualified privilege.

At trial, Danawal a presented evidence that the falsification
accusation spread to people outside of HL&P. Danawal a testified
that, within a few hours of his termnation, he received a cal
fromRick Massay, a forner HL& worker, who had | earned about the
fal sification accusation. The record does not reveal, however,
who told Massay and in what context. Another fornmer HL&P worker,
Joe Navillo, l|earned that Danawal a had been term nated for
falsifying a docunent. Navillo testified that he | earned of the
accusations during a social, non-business-rel ated conversation
with one of the HL&P contract workers. On appeal, Danawal a
argues that these "secondary publications" destroy the
def endants' qualified privilege because Wl | born knew or should
have known that his accusation would spread to outside parties.
We disagree. There is no evidence that Wl lborn or any ot her
HL&P supervi sor conmuni cated the accusation to persons not
reasonably interested in the subject matter. The unauthori zed
gossip spread by unidentified co-workers of Danawal a does not
take the defendants outside the scope of their qualified
privilege. Conpare Perry Bros. Variety Stores, Inc. v. Layton,
25 S.W2d 310, 313 (Tex. 1930) (qualified privilege | ost where

the store manager charged custoner with shoplifting in the



presence of other custoners who were in the store open to the
general public).*

Finally, Danawal a presented evidence that, after HL&P
released himfor falsifying a docunent, he had difficulty finding
| ong-term enpl oynent. But Danawal a presented no evi dence that
any prospective enpl oyer ever |earned of HL&' s reasons for
termnating Danawal a. The district court correctly observed that
Danawal a failed to show a causal connection between his failure
to find | ong-term enpl oynent and HL&P' s accusati ons.

Based on the overwhel m ng evidence at trial, we conclude
that the defendants did not |ose their qualified privilege
t hrough excessive publication. The district court properly
di sregarded the jury's contrary finding of excessive publication.
FED. R CQv. Pro. 50(b); Boeing Co. v. Shipman, 411 F.2d 365, 374-
75 (5th Gr. 1969) (en banc).

2. Actual Mlice

The defendants' privilege is |lost if Danawal a shows t hat
Vel | born published the statenment with actual nmalice. Seidenstein
v. National Medical Enter., 769 F.2d 1100, 1103-04 (5th Cr
1985). To show actual malice, Danawal a nust show that Wl | born
publ i shed the statenent knowing it to be false, or wwith a high
degree of awareness of its probable falsity. I1d. at 1104. The

focus is on Well born's state of mnd at the tinme of publication.

4 See also Rouly v. Enserch Corp., 835 F.2d 1127, 1131-32
(5th Gr. 1988) (applying Louisiana law); Garziano v. E. |I. Du
Pont De Nempurs & Co., 818 F.2d 380, 395 (5th G r. 1987)

(appl yi ng M ssi ssippi |aw).



See id. "Proof of falsity in fact is not enough, nor is proof of
a conbi nation of fal sehood and general hostility." Id.

Danawal a contends that the jury could have reasonably
inferred actual malice fromWllborn's testinony at trial.
Vel |l born agreed at trial that the term"falsification" inplies an
intent to deceive, sonething nore than a nere m stake. Wellborn
al so acknowl edged at trial that Danawal a had nmade a "m st ake."
Danawal a argues on appeal that the jury could have reasonably
inferred fromthese statenents that Wellborn knew that his
fal sification accusation, which inplies deceit, was untrue. W
di sagr ee.

Wel Il born testified that he believed that his accusation of
falsification was true or substantially true. He further
expl ai ned that he believed that Danawal a was attenpting to
deceive HL&P by witing "engi neer” on the docunent instead of
follow ng the proper procedures. It is true that Wl |l born agreed
t hat Danawal a had nmade a "m stake." But Wellborn el aborated
during cross exam nation that Danawal a's "m stake" was witing
"engi neer" on the docunent w thout verifying that MKay was a
menber of the engineering or quality assurance departnment. H's
statenment that Danawal a nmade a "m stake" nust be read with the
rest of his testinony and is in accord with his belief that
Danawal a was attenpting to deceive HL&P by maki ng the docunent
appear |ike he had conplied with the proper procedures.
Wl l born's testinony is insufficient to support the jury finding

of mali ce.



Danawal a asserts that the evidence at trial shows that
Wel |l born's attitude toward Danawal a was "abusi ve, nmean, and
vindi ctive." The record does contain sone evidence (nostly
t hrough Danawal a's testinony) that Well born harbored sone il
feelings toward Danawal a. But we agree with the district court
that this evidence of aninosity is insufficient for a reasonabl e
juror to infer actual malice )) that Well born knew t he statenent
was false or had a high degree of awareness of its probable
falsity.
B. | NTENTI ONAL | NFLI CTI ON OF EMOTI ONAL D STRESS

In addition to defamati on, Danawal a's conpl aint raised a
claimfor intentional infliction of enotional distress. Prior to
trial, the district court dismssed this claim |eaving only
Danawal a' s defamati on cl aim

To recover for intentional infliction of enotional distress,
Danawal a nust establish that (1) Wellborn acted intentionally or
recklessly, (2) Wellborn's conduct was extrene and outrageous,
(3) Wellborn's actions caused hi menotional distress, and (4) the
enotional distress was severe. Twnman v, Twyman, 855 S.W2d 619,
_ (Tex. 1993). "Qutrageous conduct is that which '[goes]
beyond al |l possi bl e bounds of decency, and to be regarded as
atrocious, and utterly intolerable in a civilized community."'"
Worni ck Co. v. Casas, 1993 W. 233445 at *2, = S wW2ad __ |,
(Tex. 1993) (quoting RESTATEMENT ( SECOND) OF TORTS § 46, cnt. d).
"1t is for the court to determne, in the first instance,

whet her the defendant's conduct may reasonably be regarded as so

10



extrene and outrageous as to permt recovery. I d. (quoting
RESTATEMENT ( SECOND) OF TORTS 8 46, cnt. h). Wthout question, the
record to support this claimhas been fully developed. And it
reveals that Wellborn's conduct, as a matter of |law, did not
"exceed all possible bounds of decency" and was not "utterly
intolerable in a civilized community."” See Di anond Shanr ock
Refining and Mtg. Co. v. Mendez, 844 S.W2d 198, 201-02 (Tex.
1992), cited in Wrnick, 1993 W. 233445, at *3; Johnson v.
Merrell Dow Pharmaceuticals, Inc., 965 F.2d 31, 33-34 (5th Gr.
1992); WIlson v. Monarch Paper Co., 939 F.2d 1138, 1142-45 (5th
Cr. 1991); Dean v. Ford Mdtor Credit Co., 885 F.2d 300, 306-07
(5th Gr. 1989). W thus affirmthe district court's dism ssa
of Danawala's claimfor intentional infliction of enotional

di stress.

AFFI RVED.
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