IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2580
(Summary Cal endar)

W LLI AM JUSTI N DELEONARDI S,
Pl ai ntiff-Appellant,
ver sus

MARY WEI SEMAN, Speci al Counsel
O fice of The Special Counsel, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
( CA- H 90- 3768)

(January 12, 1993)
Before KING DAVIS, and WENER, C rcuit Judges.
PER CURI AM:
In this handicap discrimnation case, Plaintiff-Appellant
Wl liamJustin DeLeonardis appeals the grant of summary judgenent
in favor of Defendants-Appellees Mary Wi senman,! Special Counse

for the Ofice of The Special Counsel (0OSC), et al. Fi ndi ng no

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.

1 W note that Kathleen Day Koch was substituted as a party
for Ms. Weiseman in the district court. The filings with this
court, however, represent Ms. Weiseman as the proper party.



reversible error inthe district court's grant of sunmary j udgnent,

we affirm

I
FACTS AND PROCEEDI NGS

In January 1986, DelLeonardis becane a Supervisory Attorney
Advisor in the Houston, Texas, office of the Social Security
Adm ni stration (SSA). He served in that capacity for over four
years, receiving several outstandi ng service awards and earni ng t he
hi gh regard of nbst of his superiors.? |n June 1990, DelLeonardis
was denpoted to the position of Attorney-Advisor, wth a
conmensurate reduction in his pay |evel.?3

The circunstances of DelLeonardis denotion have been the
subject of this and another lawsuit, as well as severa
adm nistrative actions. Qur reading of the controlling law as to
our review of this case leads us to conclude that a full
explication of the details of DelLeonardis's denotion is not
necessary. Essentially, DelLeonardis asserts that his denotion and
t he subsequent poor working environment that he was forced to abi de
resulted from the honophobic reaction of one of his superiors
(Regional Chief Admnistrative Law Judge Richard Mieller) to the
revel ati on that DeLeonardis is honbsexual and had witten (under a

pen-nanme while off-duty) a story for a nagazine for gay nen. He

2 The record contains affidavits of praise fromat |east
five of the Adm nistrative Law Judges with whom DelLeonardi s
served.

3 DeLeonardis was nmoved froma GW 13 level to a GW 11 | evel
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asserts that the denotion violated his first anmendnent speech and
association rights. He also alleges discrimnation based on his
handi capped status; he has cerebral palsy. Disagreeing, the SSA
asserts that the denotion occurred because DeLeonardi s m shandl ed
t he supervision of an errant enpl oyee.

As an enpl oyee of the SSA, DelLeonardis had no right to appeal
his denotion to the Merit System Protection Board (MSPB) after his
grievance was denied by the SSAitself. He was, however, entitled
to petition the OSC to investigate his claim of a prohibited
personnel practice,* which he did. The OSC perforned an initia
investigation into the circunstances of the denotion but decided
not to conduct a full investigation.

At the sane tinme that he was trying to get the OSC to
i nvestigate of his denotion, DeLeonardis continued his efforts to
regain his position as a supervisor by neans within the SSA. These
efforts eventually produced a settlenent agreenent wth the SSA,
whi ch was entered into in October 1991. In accordance with the
agreenent, the SSA changed the denotion to a "voluntary change to
a lower grade," adjusted his pay to the |level at which he had been
conpensated prior to the denotion, purged his personnel file of al
docunent ati on pertaining to the denotion, and nade several personal
accommodati ons for DelLeonardis. The agreenent also contained a
reservation clause in which DelLeonardis expressly reserved the
right to continue the instant litigation.

DeLeonardis had filed the instant action in an attenpt to

45 US.C § 12, 23 (1988).



conpel the OSCto performa full investigation of the conplaint he
had filed with that agency concerning his denotion. The district
court granted summary judgnent in favor of the OSC, hol ding that
the decision of the OSC not to performa full investigation after
it had performed a prelimnary investigation was unreviewable

DeLeonardis tinely appeal ed the order of the district court.

|1
ANALYSI S
The OSC nust "investigate the allegation [of a prohibited
personnel practice] to the extent necessary to determ ne whether
there are reasonabl e grounds to believe that a prohibited personnel
practice has occurred, exists, or is to be taken," and bring

correct action "whe[n] appropriate."®> In Wen v. Merit System

Protection Board, the D.C. Circuit stated:

[While the scope of an initial OSC investigation need
only be extensive enough to determ ne whether there are
reasonable grounds to believe a prohibited personnel

practice is occurring, has occurred, or wll occur,
"[s]onme prelimnary inquiry will . . . be necessary .

to determ ne whether the charge warrants a thorough
inquiry."®

Once the OSC has conducted its initial inquiry, however, the Wen
court continued, "it is . . . quite clear from the statutory

| anguage and | egi sl ative history that Congress did not nean to nake

s1d. 88 1212(a)(2), 1214(a)(1)(A).

5681 F.2d 867, 874 (D.C. Cir. 1982)(quoting Il House Comm
on the Post Ofice and Cvil Service, 95th Cong., 1st Sess.,
Legislative Hstory of the Cvil Service Reform Act of 1978, at
1496) .



the OSC s decisions to termnate or conduct an investigation or
bring a proceedi ng before the Board reviewable on the nerits."’

We have recognized and approved the Wen court's reasoning
that an enployee's right to obtain judicial review of the OSC s
deci sion not to pursue a conplaint is "limted to [the question of]
whet her the OSC di scharged its duty to investigate the conplaint."?
We agree with our colleagues of the D.C. Circuit that when the OSC
decides to termnate an investigation that it began pursuant to a
conplaint, the decision is not reviewable.

The district court correctly stated the | aw applicable to the
facts of the instant case:

In this case the OSC conducted a prelimnary
investigation of plaintiff's allegations, referred his
handi cap discrimnation to the EECC, and concl uded t hat
further inquiry was unnecessary because the evidence did

not indicate that prohibited personal practices had
occurred. Plaintiff does not contend that OSC failed to

investigate his conplaint; he <contends that the
i nvestigation was inadequate. Under these facts the
court cannot order OSC to conduct an additional
investigation of plaintiff's clains, nor will the court

second guess OSC s deci sions to abandon or defer clains
followng its prelimnary investigation

DeLeonardi s nevertheless insists that courts are allowed to
| ook behind the agency's decision to termnate an investigation

when, as he clains it did here, the agency applies the incorrect

I'd. at 875 n.9 (citing Senate Corm on Governnent al
Affairs, 95th Cong., 2d Sess., Markup Sess. on S. 2640 (G vil
Service Reform Act of 1978), at 85-86 (unpublished transcript of
May 22, 1978); House Comm on Post Ofice and Gvil Service, 95th
Cong., 2d Sess., Markup Meetings on HR 11280 (A Bill to Reform
the Gvil Service Laws), at 46-47 (Comm Print 1978)).

8Towers v. Horner, 791 F.2d 1244, 1246 n.14 (5th Cr
1986) (citing Wen, 681 F.2d at 875 n.9).
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| egal standard in deciding to termnate the investigation.® But
DelLeonardis fails to recognize, or at least to admt, that to all ow
him to succeed on this argunent we would have to vitiate the
clearly established rule that we do not | ook behi nd substantive OSC
determ nations totermnate investigations. W are neither wlling
nor authorized to do so.

The OSCis al so correct in asserting that DeLeonardi s's appeal
has been nooted by the settlenent agreenent that he entered into
wth the SSA The OSC s argunent is straight-forward and
unassailable. It points out that there would be nothing for the
OSCto investigate if it were ordered to reopen DeLeonardi s's case.
This is so, it notes, as a result of the expunging of all records
of the denotion pursuant to the provisions of the settlenent

agreenent. W agree that the effect of the plain | anguage of that

° DeLeonardis asserts that in term nating the investigation,
the OSC i nproperly presuned a nexus between his off-duty
activities and his on-duty performance. In its letter informng
himof the termnation of the investigation, the OSC st ated:

When you attenpted to take action against [an] enpl oyee

[ whom you had al |l owed to obtain information about your

lifestyle and witing], the enployee used this

information as an affirmati ve defense. Wile your

action against the enployee was ultimtely sustai ned by

hi gher managenent, the agency did have to spend

resources and tine review ng the allegations the

enpl oyee nmade agai nst you. Thus, your conduct off-duty

did have an adverse inpact on the agency, and we find

no further basis for inquiry into your allegations of a

violation of 5 U . S.C. § 2302(b)(10).

(Enphasi s added). Although we agree with DelLeonardis that the
nexus recogni zed by the OSC was i nproper (the fact that the
agency had to expend resources and tine investigating specious
clains)) that arose because of his off-duty lifestyle and
activities))of one of DelLeonardis's subordi nates cannot be used
as a nexus in this situation), forcing the OSC to conduct the

i nvestigation because of this error would be a reversal of the
agency's discretion on substantive grounds.
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agreenent was the deletion fromDeLeonardis's file of all data that
the OSC m ght investigate.

DelLeonardis urges that the OSC s argunent is no nore than an
attenpt to use the settlenent agreenent, to which the OSC was not
a party, to "shirk its statutory duty to protect Appellant's
constitutional rights."” Continuing, he asserts that "the
settlement of his discrimnation claim for l|ess than ful
reinstatenent with back pay at the Gw 13 | evel does not noot his
constitutional clains for full reinstatenent wth back pay." The
fatal problemw th his argunent is that he asks us to require the
OSC to do sonething that he has rendered it unable to
do))i nvestigate an incident that he has contracted to have expunged
fromthe SSA's files. Although it is clear that DelLeonardis has
not been nade whol e by the settl enent))he is no | onger a supervisor
wth the SSA))he seeks in this lawsuit to conpel an agency to do

sonet hi ng that he has nade i npossi bl e.

1]
CONCLUSI ON
Al t hough the record in this case denonstrates rather serious
unfairness in the denotion of DelLeonardis, it is a wong that is
beyond the authority of this court to redress. W cannot review
t he substantive decision of the OSCto discontinue an investigation
for lack of cause once it has comenced one in response to an
enpl oyee's request. We also note in passing that even if we were

to conpel the OSCto reinstate and performa full investigation, it



woul d be placed in the inpossible situation of reviewing a record
expunged of any evi dence of the potential wongdoing. The district
court's grant of sunmary judgnent is

AFF| RMED.



