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Peti ti oner- Appel | ant,
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WAYNE SCOTT, Director
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I nstitutional D vision,
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Appeal fromthe United States District Court for the
Southern District of Texas

( CA-H 91-54 )
(July 29, 1994)

Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.”

GARWOOD, Circuit Judge:

Petitioner-appellant Ronald Stephen Ashe (Ashe) appeals the
district court's grant of summary judgnent in favor of respondent-
appel |l ee Wayne Scott (respondent) in Ashe's petition for habeas
corpus relief. W hold that the district court correctly concl uded
that Ashe failed to allege facts sufficient to establish a claim

for ineffective assistance of counsel. Accordingly, we affirm

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Facts and Proceedi ngs Bel ow

In May of 1985, Ashe was tried in Texas state court for the
sexual assault of his seven-year-old step-grandson, Kevin Lee
Cordell. On May 6, 1985, a jury found Ashe guilty of aggravated
sexual assault of a child and sentenced him to forty years'
i npri sonnent . The state court of appeals affirmed Ashe's
conviction, and on April 29, 1987, the Texas Court of Crimna
Appeal s refused Ashe's petition for discretionary review.

On January 23, 1987, Ashe filed an application in state court
for wit of habeas corpus; however, no action was taken on this
application because his direct appeal was still pending. Ashe
|ater filed a second application for state habeas relief in which
he alleged ineffective assistance of trial and appell ate counsel.
The state answered and submtted affidavits fromthe attorneys who
had represented Ashe at trial and on direct appeal. This second
habeas petition was consi dered by the sane judge who had tried and
sentenced Ashe. On Decenber 9, 1989, the state habeas court
proposed to the Texas Court of Crimnal Appeals that relief be
deni ed. In its proposed findings and order, the habeas court
adopted as findings of fact the history of the case set forth in
the state's original answer; the court also found to be true the
facts asserted in the affidavits of Ashe's trial and appellate
counsel. On March 28, 1990, the Court of Crim nal Appeals denied
Ashe's habeas petition on the basis of the findings of the trial
court.

On January 8, 1991, Ashe filed the instant petition in federal
district court pursuant to 28 U. S.C. § 2254 for wit of habeas

cor pus. In his petition, Ashe asserted that his trial and



appel l ate counsel were ineffective, and that he did not receive a
full, fair, and adequate hearing by the state habeas court. The
state on May 16, 1991, answered and noved the court to dismss
Ashe's petition. Ashe did not respond to the state's notion, and
on June 30, 1991, the district court granted the notion to dism ss
and entered a final judgnent for the respondent. The court
concl uded that even accepting as true all of Ashe's allegations,
they did not rise to the level of ineffective assistance of
counsel . The court also found insufficient Ashe's conclusory
assertions about the inadequacy of the state habeas proceedi ngs,
and concluded that the state court's findings were correct.

On July 12, 1991, Ashe filed a notion for a newtrial, based
on his contention that the district court treated the state's
nmotion to dismss as a notion for sunmary judgnent wi t hout all ow ng
Ashe an opportunity to respond. The district court granted Ashe's
nmotion, reopened the case, and allowed Ashe to respond to the
state's notion. On Septenber 30, 1992, after considering Ashe's
response, the court granted the state's notion for summary judgnent
for the reasons set forthinits June 30, 1991 order. Ashe tinely
filed a notice of appeal to this Court and the district court
granted a certificate of probable cause to appeal.

Di scussi on
|. Failure to Grant an Evidentiary Hearing

Ashe's primary point of error on appeal is that the district
court erred in concluding that he had not alleged facts sufficient
to constitute a claimfor ineffective assistance of counsel. Based
on its review of the pleadings of the parties as well as the

findings of fact nade by the state habeas court, the district court
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concl uded that Ashe failed to denonstrate that his trial counsel's
performance was constitutionally deficient. Underlying Ashe's
claimis his contention that the district court erred in presum ng
correct the findings of fact nmade by the state habeas court when
the state court failed to hold an evidentiary hearing on his claim
of ineffective assistance of counsel.

On habeas review, a federal court generally presunes that the
state court's findings of fact are correct. See 28 U. S.C. 8
2254(d) (1988). Al though in the instant case the state habeas
court "relied on the affidavits wthout hearing |ive testinony, we
still presune that its findings of fact are correct.” Ellis v.
Collins, 956 F.2d 76, 79 (5th Cr.), cert. denied, 112 S.C. 1285
(1992) (citing 28 U.S.C. § 2254(d) and May v. Collins, 955 F. 2d 299
(5th Gr.), cert. denied, 112 S.C. 1925 (1992)); see also Carter
v. Collins, 918 F.2d 1198, 1202 (5th G r. 1990) (state court's
resolution of an ineffective assistance claim by reference to
affidavits is entitled to the presunption of correctness).
Mor eover, when a state court enters witten fact findings in which
credibility questions are resolved, and the sane state district
judge hears both the trial on the nerits and the state application
for wit of habeas corpus, the state fact-finding procedures are
entitled to a presunption of correctness even without a state
evidentiary hearing. Buxton v. Lynaugh, 879 F.2d 140, 144-46 (5th
Cr. 1989), cert. denied, 110 S.C. 3295 (1990).

In the case sub judice, the state habeas court explicitly
stated that it found the facts asserted in Ashe's attorneys'
affidavits to be true. Because the state court judge presiding

over Ashe's habeas proceedi ngs was the sane judge who had presided
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over his trial, the judge was in the best position to "conpare the
information presented in the . . . affidavits against his own
firsthand know edge of the trial." May, 955 F.2d at 314. And
because the court "was able to judge adequately the reliability of
the affiants wthout hearing live testinony," Ellis, 956 F.2d at
79, an evidentiary hearing was unnecessary. Hence, the district
court was correct in according a presunption of correctness to the
state court findings that were based on the state court's
credibility assessnent. Cf. Marshall v. Lonberger, 103 S. Ct. 843,
851 (1983) ("[Section 2254(d)] gives federal habeas courts no
license to redetermne credibility of witnesses whose deneanor has
been observed by the state trial court, but not by them").

The presunption of correctness given to state court findings
may be overcone only by clear and convincing evidence that the
findings are erroneous, and the party challenging the findings
bears the burden of establishing error by sone reference to section
2254(d) and the state court findings. Ednond v. Collins, 8 F.3d
290, 292-93 (5th Cr. 1993); Kirpatrick v. Witley, 992 F.2d 491,
494 (5th Cr. 1993). Although Ashe | abels the state court findings
of fact "specul ative and superficial,” the only actual objection
he makes to the findings is that they are "not fairly supported by
the record.” Here, Ashe nakes no specific reference to the
substance of the state habeas court's findings or to section
2254(d), and thus fails to negate the presunption of correctness
accorded to the state court's findings.

1. Ineffective Assistance of Counsel
Ashe asserts that the district court erred in finding that he

had failed to allege facts sufficient to establish a claim for
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i neffective assistance of counsel. Ineffective assistance clains
are reviewed for federal constitutional error under the two-prong
standard of Strickland v. Washington, 104 S. C. 2052 (1984). To
satisfy this standard a crim nal defendant nust establish first
that counsel's performance was deficient, and second that the
deficient performance prejudiced the defense. Strickland, 104
S.C. at 2064; Smth v. Puckett, 907 F.2d 581, 584 (5th Cr. 1990),
cert. denied, 111 S. C. 694 (1991). "[A] failure to establish
ei ther [deficient performance or prejudi ce] necessarily defeats the
claim" Lincecumv. Collins, 958 F.2d 1271, 1278 (5th Cr.), cert.
denied, 113 S.C. 417 (1992) (citing Strickland, 104 S. C. at 2069
and Smth, 907 F.2d at 584).

In the case at bar, the district court concluded fromits
review of the record that the facts alleged by Ashe did not
constitute deficient performance.? Generally, whether counsel's
performance was deficient is a mxed question of |aw and fact;
"accordi ngly, we generally 'nust nmake an i ndependent determ nation
of whet her counsel's representation passed constitutional nuster."'"
Gray v. Lynn, 6 F.3d 265, 268 (5th Cr. 1993) (quoting Rical day v.
Procunier, 736 F.2d 203, 206 (5th Cir. 1984)). In our review we
"*indul ge a strong presunption that counsel's conduct falls within
the wi de range of reasonabl e professional assistance' and that a
chal | enged action 'mght be considered sound trial strategy,'"
Callins v. Collins, 998 F.2d 269, 278 (5th Cr. 1992) (quoting
Strickland, 104 S.Ct. at 2065); hence, our reviewof the deficiency

prong of the Strickland test is highly deferential. Lincecum 958

. Thus, the court did not address the prejudice prong of
Stri ckl and.



F.2d at 1278 (citing Strickland, 104 S.Ct. at 2065).

Even if we were to conclude that Ashe's counsel's performance
was in any way deficient, Ashe would still be required to
denonstrate that the deficiency caused hi mprejudice. To establish
prejudi ce under Strickland the "defendant nmust show that there is
a reasonable probability that, but for counsel's unprofessiona
errors, the result of the proceeding would have been different."
Strickland, 103 S.Ct. at 2068. Keeping in mnd this standard, as
wel |l as the presunption of correctness of the state habeas court's
findings, we review the district court's conclusion that Ashe did
not receive ineffective assistance of counsel.

Ashe argues that his trial counsel was ineffective in that (1)
he i ntroduced i nto evi dence pornographi c magazi nes found at Ashe's
home anongst the belongings of his step-grandchild; (2) he
i ntroduced evi dence about a prior m sdeneanor conviction that was
not otherw se adm ssible; (3) his cross-exam nation of a wtness
generated synpathy for the state's case; (4) he failed to object to
a prejudicial question fromthe state; and (5) he failed to conduct
a reasonabl e anobunt of pretrial investigation.

A. Introduction of Pornographi c Magazi nes

At trial, Kevin Lee Cordell (Kevin) testified that Ashe would
wake hi mup during the night and cause Kevin to performfellatio on
hi mand then performfellatio on Kevin. Kevin testified that this
occurred on about twenty different occasions. Kevin also testified
t hat Ashe showed hi mpor nogr aphi ¢ nagazi nes t hat cont ai ned pi ctures
of "boys and girls [who] were doing the sane thing he done to ne."

At trial, Ashe's defense counsel, John Pizzitola (Pizzitol a),

introduced into evidence pornographic magazines as well as
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children's books and comcs that were found at Ashe's hone.
Pizzitola also called Ashe's sister, who testified that she had
found the pornographic magazines in a drawer along with the
children's books and com cs. She stated that after she |earned
t hat Ashe was under investigation for sexual assault she returned
to the house and placed the contents of the drawer in a bag, which
she took to her office.

During trial, Pizzitola explained that he introduced the
pornographic material to create the inference that Kevin had
fant asi zed or dreaned his encounters wwth Ashe. In his affidavit,
Pizzitola reiterated his theory that Kevin "could have fantasized
the allegations of the indictnment or created his allegations
t hrough the view ng of these magazines." Pizzitola also explained
that he introduced the magazines to show the jury "what kind of
i nfl uences Kevin Cordell was around." Al though Pizzitola did not
explicitly offer the fantasy theory in his closing argunent, he did
note that Kevin had seen pornographi c magazi nes depi cti ng naked nen
and wonen, and that in every instance but one the encounters that
Kevi n descri bed took place after Kevin had been awakened from his
sleep. While Pizzitola my not have been successful in convincing
the jury that Kevin i magi ned Ashe's sexual assaults, his attenpt to
do so was within the realmof permssible trial strategy, and thus
did not constitute ineffective assistance of counsel.

B. Introduction of Drunk Driving Probated Sentence

Ashe also asserts that his case was harnmed by Pizzitola's
i ntroduction of a two-year probationary sentence for driving while
I nt oxi cat ed. According to Ashe, the state could not have

i ntroduced evidence of this offense because it did not involve
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moral turpitude. Pizzitola explained that he thought that it was
an adm ssible offense, and that he was attenpting to renove the
effect of its introduction on cross-exam nation.

Regar dl ess of whet her evidence of this offense was otherw se
adm ssible, in the context of Ashe's trial its introduction did not
anount to ineffective assistance. W have held that "[e]ven the
erroneous adm ssion of prejudicial evidence can justify habeas
relief only if it is '"material in the sense of a crucial, critical,
hi ghly significant factor.'" Porter v. Estelle, 709 F.2d 944, 957
(5th Cr. 1983), cert. denied, 104 S. C. 2367 (1984) (citations
omtted). Because a probated sentence for drunk driving is
i nsignificant when conpared to the offense Ashe was charged with
i ntroduction of the prior sentence was not material.? Mreover,
because Ashe failed to explain how he was harned by its adm ssion,
Ashe cannot establish prejudice. Thus, counsel's introduction of
this evidence did not deny Ashe a fair or reliable trial.

C. Cross-Exam nation of Kevin's Mt her

Ashe contends that Pizzitola's cross-exam nation of Kevin's
nmot her, Lori Cordell, provoked synpathy for the state's case.
Pi zzitol a establ i shed on cross-exam nation that Kevin's father died
several days after Kevin's birth, that Ms. Cordell was not married
to hi mwhen Kevin was born, that Ms. Cordell was later married and
separated from a second man, and that M. Cordell was currently
living with a third man. In his affidavit, Pizzitola explained
that in eliciting this testinony, "it was [his] intent to inpeach

[Lori Cordell's] character by letting the jury know her lifestyle"

2 The prosecution did not allude to the probated sentence in
its closing argunent.



and to "show the pathetic environnent [Kevin] was raised in."

Ashe fails to assert howcounsel's eliciting of this testinony
ei ther constituted deficient performance or anounted to prejudice.
Thus, we cannot conclude that Pizzitola's performance in this
regard rendered Ashe's trial constitutionally unfair.

D. Inproper Objection to State's Question

Ashe clains that Pizzitola asserted an inproper basis for an
objection to a question posed to Ashe by the prosecution during
cross-exam nation. In response to the question "lsn't it true that
the reason you are separated [is] because your wi fe found out that
you had been nol esting Kevin?" Pizzitola objected, stating "it's
argunentative to the jury, and unl ess he can show sone al | egati ons
in the divorce petition that relates to those grounds, then I|'l
w thdraw ny objection.™ Ashe contends that the basis for
Pizzitola' s objection was erroneous, and that the question woul d
have been objectionable even if there were simlar allegations
contained in the divorce petition. However, whether the basis for
Pizzitola's objection was erroneous is inconsequential, as the
court sustained his objection, preventing Ashe from answering the
guesti on. Hence, Ashe was not harned by Pizzitola's alleged
defi ci ency.

E. Failure to Call Gorian Ashe as a Wtness at Tria

Ashe's final criticismof his trial counsel is his contention
t hat Pizzitola failed to conduct an adequate pretrial
i nvestigation. This argunent is based on the assertion that
Pizzitola did not interview or call as a wtness Ashe's ex-w fe,
A orian Ashe. According to Ashe, d orian Ashe was present "on al

the occasions that Kevin visited her and [Ashe]." Ashe does not,
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however, give any indication as to what d orian Ashe woul d have
testified to if she had been called as a w tness.

As a matter of trial strategy, the choice of w tnesses enjoys
a presunption of reasonabl eness. Kyles v. Witley, 5 F. 3d 806, 818
(5th Gr. 1993); cf. Riverav. Collins, 934 F. 2d 658, 660 (5th Cr
1991) (rejecting Strickland claimasserting that counsel failed to
call inportant witnesses). Pizzitola explained in his affidavit
that he did not call dorian Ashe because he felt that she woul d be
an unfavorable wtness. Pizzitola also stated that he was
concerned about the effect that dorian Ashe would have on the
jury. These concerns were not unfounded: Ashe told Pizzitola that
d orian Ashe had shown pornographi c magazines to Kevin, that she
took baths with Kevin while she was naked,® and that she all owed
Kevin to stay in the room while she and Ashe engaged in sexua
behavi or. In Iight of these assertions, as well as considering
that Ashe and his wife were in the mdst of a divorce and that Ashe
failed a pol ygraph exam nation concerning the indictnent charges,
it was not unreasonable trial strategy not to call G orian Ashe.
There is no basis for concluding that any concern that calling
A orian Ashe mght backfire was illegitimte. Moreover, because
Ashe failed to assert what G orian Ashe would have testified, he
cannot establish prejudice. Thus, it cannot be concluded that
Pizzitola's failure to call dorian Ashe as a wtness constituted

i neffecti ve assi st ance.

s Ashe related to Pizzitola that once, while dorian Ashe was
bat hi ng with Kevin, she requested that Ashe "shave her genital
area." When Ashe asked that Kevin | eave the bathroom d orian
Ashe told himto stay, and he renmained in the bathtub while Ashe
shaved her.
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F. Ineffective Assistance of Appellate Counsel

Finally, Ashe contends that his appellate counsel, Stanley
Schnei der (Schneider), was ineffective because he failed to raise
on direct appeal a claim of ineffective assistance of trial
counsel . Ashe clains that because Schnei der and Pizzitola once
shared office space, Schneider had a conflict of interest which
caused himnot to raise the ineffective assistance claim W need
not consider the nerits of this argunent as we have concl uded t hat
Ashe did not receive ineffective assistance of trial counsel.
Thus, Schneider's failure to raise that claimdid not cause Ashe
harm  Absent any harm his appellate counsel's failure to raise
the ineffective assistance claim was not itself ineffective
assi st ance.

Concl usi on

None of Ashe's argunents on appeal denonstrate error in the
district court's grant of summary judgnent. Therefore, the
district court's judgnent is

AFFI RVED.
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