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Before DAVIS, JONES and DUHE, Circuit Judges.
PER CURI AM !
Fred J. Chanpi on (Chanpi on) appeal s the district court's order
denyi ng habeas relief. W find no error and affirm
| .
Chanpi on, represented by Public Defender Sal vador Liberto, was

convicted by a jury of arned robbery. The court sentenced himto

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



serve 99 years at hard labor. On direct appeal, the judgnent was
affirmed. State v. Chanpion, 412 So.2d 1048 (La. 1982).

The state established at trial that Chanpion and Patrick
Mul l en (Mullen), both arnmed w th handguns, entered a pharnmacy in
Covi ngt on, Loui siana, owned by the pharmacist, R chard Heap, l|ate
in the afternoon of Novenber 24, 1980. Wen Heap saw t hem enter,
he set off a silent alarm Chanpi on poi nted a handgun at Heap and
made hi mpl ace the control | ed-substance drugs in a paper sack. The
robbers al so t ook noney. Wen Heap's wi fe tel ephoned, Chanpi on had
Heap answer the phone. Heap said to his wife, "don't take the
medi cine, otherwise it'll make you sick." At that point, Chanpion
pointed his pistol at Heap's face, told himto get off the phone,
and threatened to blow his brains out. Chanpi on and Mul |l en had
Heap, his sister the cashier, and a custoner lie on the floor and
tied their hands and feet.

Before the robbers could |eave the pharmacy, they were
arrested by police who answered the silent alarm At that tine,
Chanmpi on was carrying a box containing noney, the sack of drugs
taken fromthe pharmacy, and his pistol. At the trial, Heap and
the arresting officers positively identified Chanpion as having
been one of the robbers.

Sergeant Bl ount, one of the investigating officers, testified
t hat Chanpi on did not appear to be under the influence of al cohol
or drugs. Wen arresting officer Rieff was asked about this, he
replied that "M. Chanpion, appeared to be pretty relaxed
t hr oughout the whole thing."



At sentencing, Chanpion's fornmer enployer and his comon-| aw
wfe testified on his behalf. M. Liberto and Chanpi on hinself
al so addressed the court. None of them said anything about
Chanpi on having a drug problem

M. Liberto sought a continuance of the trial because he
t hought that Chanpion was going to be represented by a retained
at t or ney. The trial court denied M. Liberto's notion for a
conti nuance based on insufficiency of tine to prepare a defense,
and | ater denied a notion for new trial based on that ground.
These rulings were affirnmed on direct appeal. The trial transcri pt
shows that M. Liberto skillfully conducted voir dire, cross-
exam ned the state's wtnesses, and argued the case. The defense
did not call any witnesses to testify.

In his federal habeas petition, Chanpion alleged that M.
Liberto provided ineffective assistance because if he had
investigated the case, he would have discovered and presented
Chanmpion's defense of toxic insanity. Chanpi on all eged that
"[t] here were professional and |ay w tnesses avail able who could
and woul d have testified that ... when the offense occurred [he]
did not know right fromwong."

The district court noted that Chanpion did not "specifically
identify the witnesses [who all egedly would have testified in his
defense] or [allege] the substance of their testinony." The court

concluded that "[mere conclusory statenents are insufficient to

raise a constitutional issue in a habeas proceeding,." citing

Schlang v. Heard, 691 F.2d 796, 799 (5th Cr. 1982), cert. denied,



461 U. S. 951 (1983). Accordingly, the district court determ ned
that a hearing was unnecessary and deni ed habeas relief.
1.

Chanmpi on contends that the district court erred by denying
relief without conducting an evidentiary hearing. |n support, he
attached to his brief the affidavits of his nother, his sister, his
codef endant Mul |l en, and another man to the effect that at the tine
of the offense Chanpion was insane. See 28 U.S.C. § 1746. e
decline to consider these affidavits because they were not
presented to the district court. Self v. Blackburn, 751 F.2d 789,
793 (5th Cir. 1985).

Chanpi on contends, as he did in the district court, that M.
Liberto failed to provide effective assistance of counsel because
he did not discover and present Chanpion's defense of toxic
insanity. Chanpion asserts that if M. Liberto had conducted an
adequate investigation, he would have been aware that this was a
vi abl e defense.

To obtain habeas relief on grounds of ineffective |egal
assi stance, a habeas petitioner nust show both (1) that his
counsel's performance was deficient, falling below an objective
st andard of reasonabl eness, and (2) that the defective performance
prejudi ced his defense. Strickland v. Wshington, 466 U S. 668,
687-88, 104 S.C. 2052, 80 L.Ed.2d 674 (1984). To establish
prejudi ce, Chanpion nust prove "that there is a reasonable
probability that, but for counsel's unprofessional errors, the

result of the proceeding woul d have been different." 466 U. S at



694. The record denonstrates that Chanpion suffered no prejudice
and we need not inquire into the adequacy of counsel's perfornmance.

Under Loui siana | aw, Chanpi on was presuned sane at the tine of
the offense. La. Rev. Stat. Ann. 15:432 (West 1992). Accordingly,
"[t] he defendant has the burden of establishing the defense of
insanity ... by a preponderance of the evidence." La. Code Crim
Proc. Ann. art. 652 (Wst 1981). Loui siana's standard for
determning insanity is whether "the offender was incapable of
di stingui shing between right and wong wth reference to the
conduct in question.” La. Rev. Stat. Ann. 14:14 (West 1986). See
State v. Weber, 364 So.2d 952, 956 (La. 1978).

I n Bouchillon v. Collins, 907 F.2d 589, 597-98 (5th Grr.

1990), this Court affirnmed a grant of habeas relief on grounds that

"counsel's lack of investigation after he had notice of
Bouchillon's past institutionalization, fell below reasonable
pr of essi onal standards." Conversely, Chanpion has not all eged t hat

he was ever in a nental institution or that M. Liberto had any
other reason to believe that a toxic-insanity defense was
avai |l abl e. At sentencing, neither Chanpion nor his wtnesses
suggested that he had a drug problem See Strickland v.
Washi ngton, 466 U. S. at 691 ("The reasonabl eness of counsel's
actions may be determned or substantially influenced by the
defendant's own statenents or actions."). At trial, two of the
investigating officers testified that Chanpion did not act as if he
was i ntoxicated or drugged. Furthernore, the evidence showed that

the robbery was deliberately planned and execut ed.



Champion's failure toidentify the persons who al |l egedl y woul d
have testified in his defense or to allege the substance of their
testinony justified the district court's reliance on the hol di ng of
Schlang, 691 F.2d at 799, that nere conclusory statenents do not
rai se a constitutional issue in a habeas proceedi ng." Accordingly,
the district court did not err by holding that if "the facts
alleged by [Chanpion] are true, they would not establish an
insanity defense." See Sawyer v. Butler, 848 F.2d 582, 591-92
(5th Gr. 1988), aff'd on the rel evant point for the reasons stated
by the panel, 881 F.2d 1273, 1276 (5th Cr. 1989) (en banc), aff'd,
497 U. S. 227, 110 S.Ct. 2822, 111 L.Ed.2d 193 (1990). Chanpi on
therefore was not entitled to an evidentiary hearing on his
contention that M. Liberto was ineffective because he did not
di scover and present a toxic-insanity defense at Chanpion's trial.
See Ellis v. Lynaugh, 873 F.2d 830, 840 (5th Gr.), cert. denied,
493 U.S. 970 (1989).

AFFI RVED.



