IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3435

Summary Cal endar

JOHN E. SPELLMAN,
Pl ai ntiff-Appellant,

ver sus

JACK STEPHENS, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
CA 91 1208 L

(April 19, 1993)

Bef ore H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Prisoner John E. Spellman appeals fromthe district court's
di sm ssal of his § 1983 suit agai nst Jack Stephens, Sheriff of St.
Bernard Parish, and Alvin Vath, Wirden of St. Bernard Prison.
Spel | man contends that the district court inproperly denied his
request for a jury trial on his due process and Ei ghth Amendnent

clainms in favor of an evidentiary hearing before the magistrate.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



He adds that even if the decision to hold a hearing in lieu of a

trial was otherw se appropriate, various flaws in the proceedi ngs

conducted by the magistrate warrant a reversal of the district

court's judgnent. W find these objections neritless and affirm
| .

John Spellman filed this 8§ 1983 action in the U S. D strict
Court for the Eastern District of Louisiana on April 2, 1991.
Spel | man was an inmate of the St. Bernard Parish Prison at the tine
of the suit, and his conplaint nanmed as defendants Sheriff Jack
St ephens, Warden Alvin Vath, the St. Bernard Parish Sheriff's
O fice, and the Parish of St. Bernard. Spel l man's contentions
centered on the admtted refusal of prison officials to permt him
to exercise outdoors from the tine he entered the prison in
Septenber 1990 to April 1991. This confinenent inplicated the
Ei ghth Amendnent, Spellnman averred, because it caused him to
devel op i ndigestion and henorrhoidal pain. Spellnman anended his
conplaint to include a due process claimin August 1991, after the
def endants, according to Spellman, transferred him from outside
trusty duty upon learning of this suit.

The case was referred to the nagistrate, see 28 U S.C. § 636
(b) (1) (B), who scheduled an evidentiary hearing for QOctober 3,
1991. Al though Spell man had previously filed an (unsi gned) demand
for a jury trial, he registered no opposition to this procedure.
After conducting the hearing, at which Spell man and Warden Vath
testified, the magi strate i ssued a report recommendi ng di sm ssal of

t he case. Spel Il man filed several objections to the magistrate's



adverse recommendation, including an assertion that the cause
should not have been heard by her in light of his jury trial
demand. The district court, after considering these objections,
adopted the magi strate's report and dism ssed the case. Spell man
has appeal ed.

.

Spel | man rai ses several issues on appeal. He first contends
that he not only did not consent to the evidentiary hearing before
the magistrate, but that this procedure was directly contrary to
his request for ajury trial. As the district court held, however,
it is well-established that 28 U.S.C. §8 636 (b) (1) (B) authorizes
district courts to "designate a Magistrate Judge to hear a
prisoner's petition challenging the conditions of confinenent

W thout the prisoner's consent." See, e.qg., MCarthy v. Bronson

111 S . &. 1737, 1740 (1991); Archie v. Christian, 808 F.2d 1132,

1135 (5th Gr. 1987) (en banc); Ford v. Estelle, 740 F.2d 374, 378-

79 (5th Cr. 1984). Spel Il man's challenge of the nmagistrate's
hearing is nmeritless in light of this settled law, this contention
would fail even if we were to assune that he has not waived the
claimnmade in his unsigned notion for a jury trial.

Spel | man next argues that the nmagistrate did not allow himto
present docunents and call w tnesses in support of his case during
the hearing. He first maintains that prison officials
intentionally withheld nedical records which reflect the nature of
the ailnents he suffered as a result of the defendants' refusal to

allow himto exercise outdoors. The record, however, contains a



collection of Spellman's nedical records which, according to
counsel, constitute all those possessed by the prison. G ven
Spellman's failure to indicate what m ght be m ssing and how t hese
docunents mght help his case, we wll not disturb the district
court's finding on this question.

Spel l man's assertion that the magi strate prohibited himfrom
calling witnesses is neritless as well. He contended in his
objections to the magistrate's report that his requests to call
Sheriff Stephens and work supervisor Marty Mellerin were
i nperm ssi bly denied. The record, however, contai ns no evi dence of
any such requests. Prior to the hearing, the magi strate asked the
parties to provide a list of potential wtnesses. Spel | man
responded: "Plaintiff at this time has no need to call w tnesses
unless it wll be needed, and request from this court the
opportunity to do so should he need wtnesses in the event
defendants will not produce his requested docunents.” During the
hearing, the magi strate explicitly asked Spellman if he would |ike

to call Stephens and Mellerin as wtnesses; Spellmn offered no



clear indications that he did.! W again will not disturb the
district court's findings on this issue.

Next, Spellman briefly argues that the district court erredin
initially determining that he had not filed tinely objections to
the magi strate's report. This statenent is true as far as it goes,
but neglects to nention that the district court, upon discovering
that Spellman had in fact filed objections, reopened the matter in
order to give these argunents full consideration before entering
j udgnent .

The final section of Spellman's brief attacks three particular
factual findings nmade by the magistrate. Spellman first insists
that the magistrate clearly erred in finding that he perforned
|l egal work for fellow prisoners in exchange for additional food.
This finding, however, finds unanbiguous support in letters in
whi ch Spel Il man chastises two other inmates for not supplying him
wth the extra food they had prom sed. Second, Spellnman insists,

contrary to the testinony at the hearing, that prison officials did

The Court: You want to call the Sheriff?

[ Def ense counsel]: No.

M. Spellman: To verify | wote him

The Court: | believe you. What about M. Mellerin?
M. Spellman: The one that | ocked ne up, no reason.

[ Def ense counsel]: W could ask hi mabout sone 900
phone nunbers.

M. Spellman: Call M. Mllerin. | was |ocked up.
Vol. |1, at 27-28.



have an outdoor exercise policy before Stephens becanme Sheriff.
This contention is not supported by any evidence in the record and
is therefore neritless. Third, Spellnman clains that the nagistrate
did not have all of his nedical records before her at the tine of
her decision. He again fails to provide any possible grounds for
disturbing the district court's finding that defendants had
submtted all of the records in their possession.
L1l
The district court's dismssal of Spellman's suit wth

prejudi ce i s AFFI RVED.



