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Appeals fromthe United States District Court for the
Eastern District of Louisiana
(CR-91-438-L1)

April 23, 1993
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
E. GRADY JOLLY, Circuit Judge:”

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal



In this case, we review the convictions and sentences of two
i ndi vidual s convicted of conspiring to distribute crack cocai ne.
WIllie James Doughty challenges the sufficiency of the evidence,
the district court's jury instructions, and the sentence he
recei ved. Ellis H Curry pled guilty and challenges only the
sentence the district court inposed. W find no reversible error
in either case. W therefore affirm

I

In 1990 and 1991, federal narcotics agents investigated the
sale of crack cocaine around the Paul Davis Sawm ||l Road in St
Hel ena Parish, Louisiana. On six different occasions, the agents
pur chased crack cocaine fromEllis H Curry and others in or around
the Curry residence along Sawm || Road. Although Ellis Curry did
not live at the Curry residence, Charlesteen Curry, Barbara Jean
Curry, and M chael Mbore did |ive there. On one occasion, an agent
called Ellis Curry and told Curry that he would |ike to purchase
sone crack cocai ne. Curry told the agent that he would not be
around and instructed the agent to "go to his nother's house and
see either Little Mchael or Barbara Jean."” On another occasion,
Curry told an agent that everyone in the area worked for him
Despite Curry's contention that he did not organize this drug

operation, he admtted to the probation officer that he hel ped

profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



Bar bara Jean Curry, Evelyn Curry, M chael Moore, and Janmes Doughty
obtain the drugs they sold.

WIllie James Doughty was one of the people who worked with
Curry. On May 15, 1991, Doughty approached a couple of federa
agents and asked them if they wanted to purchase sone crack
cocaine. The agents indicated that they wanted to buy two twenty
doll ar rocks of cocaine. Doughty went into the Curry residence,
tal ked to soneone, and learned that one fifty dollar rock of
cocai ne was avail able. Wen Doughty returned, the agents agreed to
purchase the fifty dollar rock. A few mnutes |ater, the agents
paid for the cocaine, and Doughty handed over the crack cocai ne.

I

I n Septenber of 1991, the governnent indicted Curry, Doughty
and others for conspiring to distribute cocai ne and cocai ne base in
violation of 21 U.S.C. 88 841(a)(1), 846. A nonth later, the grand
jury returned a substantially identical indictnent that corrected
technical errors, including the spelling of Doughty's nane.

In March of 1991, Curry pled guilty. The probation officer
prepared a presentence report ("PSR') in which he recommended t hat
the district court increase Curry's base offense |evel by four
| evel s under Sentencing Guideline § 3Bl.1(a) because Curry was a
| eader or organizer of a crimnal activity involving five or nore
participants. Curry objected to this enhancenent.

On June 30, 1993, the district court held a sentenci ng hearing

toresolve Curry's objections to the PSR- A federal agent involved



in the investigation testified about his dealings with Curry.
Despite the governnent's evidence concerning Curry's role in the
drug operation, Curry did not present evidence to contradict the
governnent's position. Based on the PSR and the other evidence,
the district court found that Curry was a nmanager or supervisor of
a crimnal activity involving five or nore participants. Pursuant
to Sentencing Guideline 8 3B1.1(b), the district court increased
Curry's base offense level three levels and sentenced Curry to,

inter alia, 72 nonths inprisonnent followed by five years of

supervi sed rel ease.

Doughty, on the other hand, chose a jury trial. The
governnent tried Doughty and a co-defendant in March of 1992. At
the cl ose of the evidence, the district court held a conference to
reviewthe proposed jury instructions. Doughty raised no objection
tothe court's proposed jury instructions. After the jury sel ected
a foreman but before the jury began deliberating, however, Doughty
asked the court to deliver a "nmere presence” instruction. Finding
that this instructiondidnnot fit the facts and that delivering the
single instruction would unduly enphasize the instruction, the
court refused to give the instruction. Subsequently, the jury
returned a guilty verdict.

After the jury returned the verdict, Doughty renewed his
nmotion for a judgnent of acquittal. In May of 1992, the district
court denied it. The next nonth, the district court held a

sentenci ng hearing. Doughty objected to several of the probation



officer's conclusions in the PSR Neverthel ess, despite Doughty's
opportunity to present contrary evidence, he failed to do so.
Thus, the district court sentenced Doughty based on the evidence in
the PSR and the district court's recollection of the evidence at
trial. The district court sentenced Doughty to 24 nonths
i nprisonnment and three years of supervised rel ease.

Both Curry and Doughty filed tinely notices of appeal. Curry
appeals only the district court's sentence. Doughty, however
appeal s both his conviction and his sentence. The governnent filed
an unopposed notion to consolidate the two appeal s that was granted
by the clerk of the court.

111
A

We begin with Doughty's argunent that the district court
reversibly erred when it refused to deliver the nere presence jury
instruction that both Doughty and the prosecution requested. The
requested jury instruction provided that:

The nmere presence at the scene of an event even with the

know edge that the crine is being coommtted or the nere

fact that certain persons nay have associated with each

ot her, may have assenbl ed together and di scussed common

nanmes, interests, does not necessarily establish proof of

the existence of a conspiracy. A person who has no

know edge of a conspiracy, who happens to act in a way

whi ch advances sone purpose of the conspiracy does not

t hereby becone a conspirator.

Because the district court has substantial latitude in tailoring

jury instructions, we review the district court's refusal to

i nclude a defendant's proposed jury instruction for an abuse of



discretion. United States v. Chaney, 964 F.2d 437, 444 (5th Cr

1992) . The district court abuses its discretion only when the
failure to give the instruction prevents the jury fromconsidering

t he defendant's defense. United States v. Masat, 948 F. 2d 923, 928

(5th Gr. 1991). The district court does not abuse its discretion
unl ess the requested instruction is "1) substantially correct, 2)
was not substantially covered in the charge delivered to the jury;
and 3) concerns an inportant issue so that the failure to give it
seriously inpaired the defendant's ability to present a given

defense.” United States v. MKnight, 953 F.2d 898, 903 (5th Cr

1992).

Al t hough this jury instruction is substantially correct, the
district court did not abuse its discretion when it refused to give
this instruction. The instruction is not warranted in this case
because the evidence did not justify such an instruction. The
gover nnment present ed evi dence—dnrefut ed by t he def ense—that Doughty
was not nerely present at the scene of the drug transaction, but
that he actually participated in the conspiracy by selling,
retrieving, and delivering drugs on at |east one occasion, which
occurred at the Curry residence when other persons were present.

Moreover, the instruction was sinply unnecessary because the
given instructions adequately covered the situation so as to all ow
full consideration of Doughty's defenses. The district court

instructed the jury that, inter alia, in order to find the




def endant guilty of conspiracy, the evidence nust establish beyond
a reasonabl e doubt:

1) That the defendant reached an agreenent or

understanding with at | east one other person to conmt a

crime. Inthis case, to distribute cocai ne hydrochl ori de

or cocai ne base; and

2) That the defendant knew the purpose of the agreenent

and joined in it willfully, that is with the intent to

further the unlawful purpose.
The court went on to instruct the jury that a finding of a buyer-
seller relationship was not sufficient to sustain a conspiracy
conviction. The court also defined "wllfully" and "know ngly" for
the jury. These instructions, viewed in context wwth the court's
other instructions, covered all of the relevant issues in the
instruction that Doughty requested. Additionally, we agree with
the district court that separately giving Doughty's nere presence
instruction would overenphasize the instruction. Thus, w thout
hesitation, we conclude that the district court did not abuse its
di scretion when it refused to give the nmere presence instruction
t hat Doughty requested.

B

Doughty al so argues that the district court commtted plain
error when it failed to provide a jury instruction on venue. The
failure to provide a jury instruction on venue is reversible error

when the evidence puts venue at issue and the defendant requests

the instruction. United States v. Wnship, 724 F.2d 1116, 1125

(5th Gir. 1984).



The district court did not err for two obvious reasons.
First, Doughty failed to request the instruction. Second, and nore
inportantly, the venue was proper in the Eastern District of
Loui siana. |In a conspiracy case, venue is proper in any district
where the parties to the conspiracy commtted an overt act in

furtherance of the conspiracy. United States v. Pozos, 697 F.2d

1238, 1244 (5th Cr. 1983); United States v. Maceo, 947 F.2d 1191,

1201 (5th Gr. 1991). Venue was proper in this case because Ellis
Curry, one of the managers of the conspiracy, sold cocaine in the
Eastern District of Louisiana.
C

Doughty also challenges the sufficiency of the evidence
against him Doughty argues that the governnent did not provide
sufficient evidence to prove that he conspired wth other
i ndividuals. Wen we review the sufficiency of the evidence, we
view the evidence in the light nost favorable to the verdict.

United States v. Pigrum 922 F.2d 249, 253 (5th Cr. 1991). W

must affirm the verdict if a rational trier of fact could have

found that the governnment proved the essential elenents of the

of fense beyond a reasonable doubt. United States v. Carter, 953
F.2d 1149, 1154 (5th Gr. 1992). In this connection, the
governnment nmay use circunstantial evidence to prove all of the
el enrents of the conspiracy. |I|d.

The governnent presented sufficient evidence to prove all of

the elenents of the crine. To secure a conviction for conspiracy



under 21 U.S.C. §8 836, the governnment nust prove 1) that two or
nmore individuals agreed to violate the narcotics law, 2) that the
charged co-conspirator knew of the conspiracy and intended to join
it, and 3) that the co-conspirator participated in the conspiracy.
Id. At trial, the governnment offered anple evidence that a
conspiracy to sell cocaine existed and that, on six different
occasi ons, nenbers of the conspiracy sold drugs to federal agents
in front of Curry's nother's house. Doughty executed one of those
sal es. The governnent al so proved that other peopl e hel ped Doughty
conplete the sale in which he participated. Taking the evidence in
the light nost favorable to the verdict, this evidence is
sufficient to convince a reasonable jury that Doughty conspired to
sell drugs.!?
D
Having rejected Doughty's argunent s challenging his

conviction, we now consider his argunent that the district court

'Doughty's reliance on United States v. Lewis, 902 F.2d 1176
(5th Gr. 1990) and United States v. Guerra-Marez, 928 F. 2d 665
(5th Gr. 1991) is msplaced because neither case is factually
simlar to the case before us. In Lews, the governnent's
evidence at trial established that Lew s associated with a man
named Wade who was involved in a drug transaction. The
governnent's ot her evidence established only that Wade call ed
Lews after flushing the contents of a controlled cocaine
delivery down the toilet and that a police officer had an
"enigmatic conversation" with an unidentified man who cal |l ed
Lew s's beeper after he was arrested. In GQuerra-Mirez, on the
ot her hand, the governnent had no proof that Wnsesl ada Reyes-
Moya worked with the all eged co-conspirator. The fact that both
def endants had a conmmon goal did not prove a conspiracy. |In the
case before us, however, there is evidence |inking Doughty to
Curry's drug operation.




i nposed an excessive sentence. Doughty contends that the district
court erred when it determ ned the anount of cocai ne he distributed
and when it determned his crimnal history. W wll affirmthe
district court's sentence "so long as it results from a correct
application of the guidelines to factual findings that are not

clearly erroneous.” United States v. Headrick, 963 F.2d 777, 779

(5th Gr. 1992). Factual findings that are plausible in the Iight

of the record taken as a whole are not clearly erroneous. United

States v. Sanders, 942 F.2d 894, 897 (5th Gr. 1991).
(1)

W begin with Doughty's challenge to the district court's
concl usion that Doughty distributed .54 grans of cocaine. |In the
PSR, the probation officer determ ned that Doughty distributed .54
grans of cocaine. The probation officer based his conclusion on
i nformati on provided by the Louisiana State Police Laboratory. At
the sentencing hearing, Doughty did not contest the fact that he
sold .54 grans of cocaine. Instead, Doughty argued that the court
shoul d not use any wei ght because, at trial, the governnent did not
introduce any evidence concerning the weight of cocaine he
di stri but ed. It does appear that at the sentencing hearing the
district court was under the m staken inpression that a Loui siana
State policeman testified about the weight of the cocaine at trial
when it ruled against Doughty's objection to the weight of the

cocai ne.
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| f Doughty had any evidence concerning the weight of the
cocaine, then the district court's error would have been seri ous.
Yet, despite the fact that the district court gave Doughty every
opportunity to challenge the ©probation officer's factual
concl usi ons, Doughty did not present contrary evidence. |I|ndeed,
even now Doughty practically admts that he sold .54 grans of
cocaine; he only argues that at trial the governnent failed to
prove the anmount of cocaine. Doughty's argunent fails because the
governnment was not required to prove the weight of the cocaine at

trial. United States v. Brown, 887 F.2d 537 (5th Cr. 1989).

The governnment can wait until the sentencing hearing to
present its evidence and, like the district court, the governnent
can rely on the probation officer to determne the anobunt of
cocai ne. Furthernore, in sentencing a defendant, a district court
can rely on hearsay evidence including evidence in a PSR United

States v. Byrd, 898 F.2d 450 (5th Cr. 1990). Because the only

evidence in the record indicates that Doughty sold .54 grans of
cocaine, we wll affirm the district court's decision to base
Doughty's sentence on .54 grans of cocai ne.

(2)

Doughty also contends that the district court erred in
calculating his crimnal history. Doughty argues that the
governnent failed to prove "when, if ever, Doughty was incarcerated
on his prior sentence." Doughty further argues that he "may have

served his sentence before the ten year cleansing period."

-11-



Sentencing CGuideline 8§ 4A1.1(b) awards two crimnal history points
for any prior sentence of inprisonnent of it |east sixty days. For
sentences under sixty days, the Sentencing Quidelines award only
one point. US. S.G 8§ 4Al. 1(c).

The district court did not err in awarding Doughty two
crimnal history points. Doughty commtted the instant offense on
May 15, 1991. The PSR establishes that Doughty was arrested
July 2, 1980, for the attenpted burglary of a United States Post
O fice. Doughty was found guilty of that offense on Septenber 18,
1981, and the court sentenced himto six nonths of inprisonnment on
Cctober 13, 1982. The Sentencing CGuidelines provide that "[a]ny
other prior sentence that was inposed within ten years of the
def endant's conmmencenent of the instant offense is counted."?
US S G 8 4A1.2(e)(2). Because Doughty was sentenced within ten
years of conmmtting the instant offense, the district court was
required to count the prior sentence. Because the six-nonth
sentence was well beyond the sixty-day mninmm Doughty's prior
sentence results in two crimnal history points. US S.G 8
4A1. 1(b). Doughty's argunent that the governnent failed to prove

he served the sentence is without nerit because a PSR provides

2The Sentencing Quidelines use two different rules in
determ ning whether a prior sentence counts toward a defendant's
crimnal history. Sentences over a year and a nonth count if the
def endant served any part of the sentence in the fifteen years
prior to commtting the instant offense. Sentences |ess than one
year and a nonth only count if the prior sentence was inposed
wthin ten years of the instant offense. See U S. S.G 8§
4A1. 2(e) .

-12-



reliable evidence that the defendant served the sentence and that

the court did not suspend the sentence. United States v. Sanders,

942 F. 2d 894, 898 (5th Cr. 1991). Furthernore, Doughty offered no
contrary evidence indicating that he did not serve the sentence.
|V

W nowturn to Ellis Curry's appeal. Curry contends that the
district court inposed an i nproper sentence because t he governnent
failed to prove that Curry nmanaged or supervised a crimnal
activity involving five or nore people. As we have earlier noted,
we W Il affirmthe district court's sentence "solong as it results
froma correct application of the guidelines to factual findings

which are not clearly erroneous.” United States v. Sarasti, 869

F.2d 805, 806 (5th Cr. 1989). The district court's factual
findings are not clearly erroneous when they are plausible in the

light of the record taken as a whole. United States v. Sanders,

942 F.2d 894, 897 (5th Cr. 1991); United States v. Mejia-Orosco,

867 F.2d 216, 221 (5th Cr. 1989).

The sentencing guidelines direct the district court to
i ncrease the defendant's base offense | evel by three levels if "the
def endant was a manager or supervisor [of a crimnal activity] (but
not an organi zer or |l eader) and the crimnal activity involved five
or nore participants or was otherw se extensive." US S G 8§

3B1. 1(b); United States v. Klienebreil, 966 F. 2d 945, 955 (5th Cr

- 13-



1992).3% Before the district court increases the defendant's base
of fense | evel under this section, the district court nust find that
t he defendant and at | east four other individuals were involved in

the crimnal activity. United States v. Alfaro, 919 F. 2d 962, 967

(5th Gir. 1990).

The probation officer found that Curry was a | eader of the
crimnal activity and recommended that the district court increase
Curry's base offense level by four levels pursuant to U S . S.G 8§
3B1. 1(a). The district court decided not to follow this
recommendation. Instead, the district court found that Curry was
a manager or supervisor of the crimnal activity and increased his
base offense |l evel by only three |evels.

The district court's finding that Curry nmanaged or supervi sed
a crimnal activity involving at |east five individuals was not
clearly erroneous. Wen naki ng sentenci ng deci sions, the district
court may consider all relevant, reliable information including a
PSR. Alfaro, 919 F.2d at 966. Curry admtted to the probation
officer that he hel ped Barbara Jean Curry, Evelyn Curry, M chae
Moore, and Janmes Doughty obtain the drugs they sold. On ot her
occasi ons, he boasted about the nunber of people working for him
and directed federal agents to purchase crack cocai ne from ot her

i ndividuals that worked for him Al of this information was

31f the defendant was an organi zer or |eader of a crimnal
activity, the sentencing guidelines direct the district court to
i ncrease the defendant's base offense | evel by four |evels.
U S S G § 3Bl 1(a)
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before the district court when it nade its decision. Furthernore,
Curry did not present any evidence to rebut the governnent's
evi dence that he was a manager or supervisor of the conspiracy.
Instead, Curry relied solely on the unsworn assertions of his
counsel even though previously we have held that such assertions
are not reliable. |d.

It is now on appeal that Curry contends for the first tine
that the governnent failed to prove that five or nore individuals
were involved in the crimnal activity. Because Curry did not
raise this issue at his sentencing hearing, we review for plain

error. United States v. Pattan, 931 F.2d 1035, 1042 (5th GCr.

1991). Under this standard, we will reverse only if the district
court made a purely legal error, and the failure to address the

i ssue would result in manifest injustice. United States v. Garci a-

Pillado, 898 F.2d 36, 39 (5th Gr. 1990).

There was no plain error here. On the contrary, the record
fully supports the district court's finding that five or nore
peopl e were invol ved. It seens clear that, at a mninum Ellis
Curry, Barbara Jean Curry, Evelyn Curry, M chael Mdore, and Janes
Doughty were involved. Although, the record indicates there were
other participants as well, the participation of these five
i ndi viduals provides sufficient support for the district court's

fi ndi ng.
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For all of the foregoing reasons, we AFFIRM Doughty's
convi ction and the sentence the district court inposed. Simlarly,
we AFFIRM the sentence that the district court inposed on Ellis
Curry after he pled guilty to conspiracy to distribute cocaine
hydr ochl ori de and cocai ne base.

AFFI RMED.
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