IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3910
(Summary Cal endar)

JOHN F. CHAMBERS,

Pl ai ntiff-Appellant,
V.
Rl CHARD STALDER, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
CA 92 2356 M

August 4, 1993
Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *

Loui si ana prisoner John F. Chanbers appeals fromthe
district court's dismssal of his pro se civil rights conpl ai nt
as frivolous pursuant to 28 U.S.C. § 1915(d). W affirmin part
and reverse in part the judgnent of the district court.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



Proceeding pro se and in forma pauperis, Louisiana prisoner

John F. Chanbers filed this 8 1983 civil rights action agai nst
state prison officials (Defendants) alleging various violations
of his constitutional rights. Specifically, Chanbers contends
that on June 24, 1992, defendant Freeman deliberately ordered him
to performwork duties that were outside the scope of his duty
classification. According to Chanbers, the work invol ved
prol onged wal ki ng, which caused "great pain" in his right |eqg.

Chanbers contends that, when Freeman found out on June 25th
that Chanbers intended to file a grievance report regarding the
i ncident, he threatened Chanbers with "reprisals.” He asserts
that Freenen then "wote hi mup" for an "aggravated work
of fense," stating that he had not been present for role call on
the norning of June 25th. Chanbers contends that the
di sciplinary charges were false and that they were deliberately
filed by Freeman as a reprisal for his use of the prison
grievance procedures. Chanbers conplains that he ultimately was
found guilty of the false disciplinary charges, resulting in a
five-day isolation period, the loss of his trustee status, and a
reduction in his ability to earn good-tine credits.

Chanbers conpl ains further that prison officials, and
def endant Wallace in particular, failed to conduct the
di sci plinary proceedi ngs in accordance with Loui siana Law and
Loui si ana Departnment of Corrections rules. Specifically,
Chanbers conpl ai ns that he was denied the opportunity to present

evi dence and call w tnesses on his own behalf. According to



Chanbers, Defendants' conduct--forcing himto work outside of his
duty status, filing false disciplinary charges against himin
"reprisal” for using the prison grievance system and i nposing
di sci plinary sanctions w thout foll ow ng mandat ory procedures--
violated his rights under the Due Process O ause of the
Fourteent h Amendnent.

The district court referred the natter to a nagi strate
j udge, who recommended that the action be dism ssed. The
magi strate judge recommended that Chanbers' claimregarding his
wor k-duty status be di sm ssed because Chanbers had set forth
substantially the sane claimin another action then pending
before the court.? Wth respect to Chanbers' other clains, the
magi strate judge recommended di sm ssal because the conduct of
whi ch Chanbers conpl ai ned constituted "random and unpredi ctabl e
action in violation of established procedure.”™ Thus, the

magi strate reasoned, under Parratt v. Taylor, 451 U S. 527

(1981), overruled in part by Daniels v. Wllians, 474 U S. 327

(1986), and Hudson v. Palner, 468 U S. 517 (1984), Chanbers had

failed to state a claimfor denial of due process. Chanbers

objected to the magistrate's report, and, after a de novo review,
the district court adopted the report and dism ssed the action
with prejudice. Chanbers tinely appeal ed.
1.
28 U.S.C. 8 1915(d) authorizes a federal court to dismss a

claimfiled in forma pauperis "if satisfied that the action is

1 Chanbers v. Stalder, Civil Action No. 92-1703 "A" (4).
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frivolous or nalicious.” Under this statute, an action is
frivolous if it "lacks an arguable basis either in law or in

fact." Neitzke v. Wllians, 490 U S. 319, 325 (1989). The

statute thus accords judges the authority to dismss a claim
based on "an indisputably neritless | egal theory" or "whose
factual contentions are clearly baseless.” |d. at 327. Because
the frivolousness determnation is discretionary, we review

8§ 1915(d) dism ssals for abuse of that discretion. Denton v.

Her nandez, US |, 112 S.Ct. 1728, 1734 (1992).
A
We first address the district court's dism ssal of Chanbers
wor k-duty status claimas duplicative. This court has held that

it is "malicious" for a prisoner proceeding in form pauperis to

file alawsuit that duplicates the allegations of another pending

federal action by the sane plaintiff. Pittman v. More, 980 F.2d

994, 995 (5th Cr. 1993). Consequently, the district court was
fully justified in dismssing Chanbers' claimregardi ng his work-
duty status.

W note, however, that when a successive in fornma pauperis

suit is duplicative, the court should insure that the plaintiff
obtains "one bite at the litigation apple--but not nore." |[d.
Thus, because of the basis of the dism ssal, the duplicative

cl ai mshould be dism ssed without prejudice to the plaintiff's
prosecution of the claimin the other pending suit. 1d. W
therefore affirmthis aspect of the district court's judgnent,

but nodify the judgnent so that the dism ssal is wthout



prejudi ce to Chanbers' prosecution of Gvil Action No. 92-1703
"A" (4).
B

W may not, however, so easily dispose of Chanbers' claim
t hat defendant Freeman initiated disciplinary proceedi ngs agai nst
himin "reprisal” for his use of prison grievance procedures.
This court has stated that prison officials nmay be subject to §
1983 liability where their decisions are "nmade in retaliation
against or so as to hinder the exercise of federally protected

rights.” WIllians v. Rhoden, 629 F.2d 1099, 1103 (5th Cr

1980). Thus, in Jackson v. Cain, 864 F.2d 1235 (5th Gr. 1989),

we held that a prisoner's allegation that prison officials had
changed his job assignnent in retaliation for his exercise of his
First Amendnent rights stated a valid constitutional claim |d.
at 1248.

I n Jackson, we al so recogni zed that prison grievance
procedures may constitute the type of state-created |iberty

interests recogni zed by the Suprenme Court in Hewitt v. Helns, 459

U S 460, 470 (1983). 864 F.2d at 1249; see also Gartrell v.

Gaylor, 981 F.2d 254, 259 (5th Cr. 1993). W concl uded,
therefore, that an allegation of retaliation against a prisoner
for use of the grievance procedures states a cognizable claim
under 8§ 1983. 864 F.2d at 1249. Chanbers' assertion that

Def endants took action in "reprisal” for his use of the prison
grievance procedures thus nmakes out a facially valid

constitutional claim



We further note that the district court's reliance upon
Parratt and Hudson to defeat Chanbers' "reprisal" claimis
m spl aced. The Court in those cases set forth the rule "that a
deprivation of a constitutionally protected property interest
caused by a state enpl oyee's random unauthorized conduct does
not give rise to a 8 1983 procedural due process claim unless
the State fails to provide an adequate postdeprivation renedy."

Zinernon v. Burch, 494 U S. 113, 115 (1990). |In setting out this

rule, the Court reasoned that "in a situation where the State
cannot predict and guard in advance agai nst a deprivation, a
postdeprivation tort renedy is all the process the State can be
expected to provide, and is constitutionally adequate.” 1d. In
Burch, the Court extended the rule to enconpass sone deprivations
of liberty interests. See Id. at 132.

The Burch Court enphasized, however, that the Parratt rule

cones into play only in the context of procedural due process

clains. See id. at 125-28; see also Thi bodeaux v. Bordel on, 740

F.2d 329, 333 (5th Gr. 1984). Thus, Parratt does not affect our
anal ysis when a plaintiff brings a 8 1983 cl ai m under the Due
Process O ause of the Fourteenth Amendnent, alleging violations
of rights defined in the Bill of R ghts or challenging the
conduct of state actors under the substantive conponent of the
Due Process C ause, which "bars certain arbitrary, w ongful
government actions "regardless of the fairness of the procedures
used to inplenent them'" Burch, 494 U S. at 125 (quoting
Daniels v. Wllians, 474 U S. 327, 331 (1986)). Liberally




construed, Chanbers' allegations regarding disciplinary
proceedi ngs brought in retaliation for his use of state-
establ i shed prison grievance procedures falls into the second of

these categories. See Jackson, 864 F.2d at 1249 & n.5 (noting

that the claimasserted was that "retaliation for proper, good
faith use of the state-established |iberty interest (the prison

grievance system is a prim facie violation of substantive due

process").
C.

That is not to say that Chanbers has not raised a procedura
due process claim He has. Chanbers also conplains that he was
deprived of state-created liberty interests w thout due process
of | aw because the disciplinary proceedings, which resulted in a
five-day isolation period, the loss of his trustee status, and a
reduction in his ability to earn good-tine credits, were not
conducted in accordance wth mandatory Loui siana Departnent of
Corrections procedures. Specifically, he contends that he was
deni ed the opportunity to present evidence and call w tnesses on
hi s behal f.

This court has held that a state's failure to followits own
procedural regul ations does not necessarily establish a violation
of due process because constitutional m nima may nevert hel ess
have been net. Jackson, 864 F.2d at 1251. Thus, it is not
enough for Chanbers to allege that Defendants failed to conply
W th state-established procedures, even if those procedures are

mandatory in nature. Yet, while Chanbers has no federal right to



insist that the state followits own procedures, he does have a
right to procedures that neet constitutional due process
standards before he is deprived of a substantive liberty interest
establ i shed under state regulations. |d. at 1252.

The Supreme Court has set out two different due process
standards: their application depends upon the sanction inposed
upon the prisoner and the consequences flowing fromit. |Id.
When the sanctions inposed involve solitary confinenent and the
| oss of good-tinme credits, a prisoner nust receive (1) witten
notice of the charges at |east twenty-four hours before the
hearing, (2) a witten statenent of the factfinder as to the
evidence relied on and the reasons for the disciplinary action
taken, and (3) the opportunity to call w tnesses and present
docunentary evidence in his defense, unless these procedures
woul d create a security risk in a particular case. 1d. (citing

WIff v. MDonnell, 418 U S. 539, 563-66 (1974)). |In the case

before us, Chanbers specifically has alleged that he was denied
the opportunity to present evidence and call witnesses in his
def ense before disciplinary sanctions were inposed.
Consequently, he has stated a facially valid claimfor
deprivation of his state-established |iberty interests w thout
due process of law. See id.

Al t hough the Parratt rule discussed supra does cone into
pl ay here, we conclude that the rule does not control. This case
presents precisely the type of situation where the state can

predi ct and guard in advance agai nst a deprivation. See Burch,



494 U. S. at 136-37. A wongful deprivation of the type Chanbers
conplains will occur, if at all, when disciplinary sanctions are
i nposed by prison authorities without affording the prisoner the
opportunity to present evidence and call w tnesses. ©Mbreover,
the state cannot characterize Defendants' conduct as
“unaut hori zed" in the sense the termis used in Parratt and
Hudson, for the state delegated to themthe power and authority
to effect the very deprivation conplained of here. See id. at
138.
L1l

For the foregoing reasons, we conclude that the district
court erred in finding that Chanbers' "reprisal" and procedural
due process clains had no arguable basis in |aw. Consequently,
the district court abused its discretion in dism ssing those
clains as frivolous pursuant to 28 U S.C. § 1915(d). W
therefore REVERSE the judgnent of the district court with respect
to those clains and REMAND t he case for further proceedings.
Wth respect to the district court's dismssal of Chanmbers' worKk-
duty status claim we AFFIRM the judgnent of the district court
AS MODI FIED to provide that the judgnent is without prejudice to
Chanbers' prosecution of Cvil Action No. 92-1703 "A" (4).



