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Before POLI TZ, Chief Judge, GARWOOD and DAVIS, Circuit Judges.
POLI TZ, Chief Judge:”’

I n these consol i dated proceedi ngs, |Ingalls Shipbuilding, Inc.
petitions for review of orders of the Benefits Review Board
affirmng adm ni strative | aw judge awards of nedi cal expenses and
attorney's fees to Robert L. Baker and Ti nothy Buckley. W grant

review and affirmin part, vacate in part, and renand.

Backgr ound

Baker and Buckl ey, forner Ingalls enployees, filed clains for
hearing | oss under the Longshore and Harbor Wrkers' Conpensation
Act! (LHWCA or Act). Baker's claim was based on a test by
audi ol ogi st Janes Wl d who found inpairnent that m ght have
entitled Baker to disability conpensation. Baker, however, was
re-examned at Ingall's request by JimMD Il, an audi ol ogi st, and
Philip Glchrist, an otolaryngologist.? MD Il and Glchrist found
mld bilateral high frequency sensorineural hearing |oss of

wor k-related origin but no functional inpairnent as defined by the

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of Iaw inposes needless
expense on the public and burdens on the legal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.

. 33 US.C. 8 901 et seq.
2 An audi ol ogi st is a hearing specialist. An

ot ol aryngol ogi st is a nedical doctor, specializing in disorders of
the ear, nose, and throat.



Aneri can Medi cal Associ ati on Gui des. Crediting t he
MDi Il-Glchrist findings, the ALJ denied disability conpensation
but ordered Ingalls to pay nedical expenses, past and future
i ncluding the cost of future hearing exam nations. Because Baker
prevailed on his claim for nedical expenses the ALJ awarded
attorney's fees.

Buckl ey's claim was precipitated by an in-house audi ogram
whi ch found sone hearing | oss. An exam nation at Ingalls' request
by DIl and otol aryngol ogi st John Lingo found noderate bil ateral
hi gh frequency sensorineural hearing |oss of work-related origin
but no functional inpairnent. The ALJ denied disability
conpensation but awarded Buckley future nedical expenses and
attorney's fees.

I ngal | s appeal ed both decisions to the Benefits Revi ew Board,
which affirmed. It tinely petitioned this court for review and the

two cases were consol i dat ed.

Anal ysi s
Qur review of Board decisions is limted. W inquire only
whet her the Board "correctly concluded that the ALJ's order was
supported by substantial evidence on the record as a whole and is
in accordance with the law. "® Substantial evidence is evidence

that "a reasonable mnd mght accept as adequate to support a

ector, Ofice of Wrkers'

3 Avondal e I ndustries, Inc. v. Dr r
9 (5th Gr. 1992) (internal

Conpensation Progranms, 977 F.2d 186, 18
guotation omtted).



concl usion."* In our review we typically defer to the ALJ's
credibility choices between conflicting wtnesses and evidence.
Applying this standard, we reject Ingalls' challenge to the ALJ's
application of the law but conclude that the awards of nedica
expenses are unsupported by the evidence, with the exceptions noted
her ei n.

Ingalls contends that the clainmants are not entitled to
medi cal expenses because the ALJ found that they |I|acked an
i npai rment as defined by section 8(c)(13) of the LHAWCA. Added to
the Act in 1984, section 8(c)(13)(E) provides, "[d] eterm nations of
| oss of hearing shall be nmade in accordance with the guides for the
eval uati on of permanent inpairnment as pronul gated and nodified from
time to time by the Anerican Medical Association."®> According to
the reports credited by the ALJ, neither Baker nor Buckley suffered
hearing | oss severe enough to constitute an inpairnment under the
AVA CGuides. As the ALJ held -- no inpairnment neans no disability
conpensati on. Ingalls contends that it also nmeans no nedica
benefits. W do not agree.

Congress inserted the provision requiring use of the AMNA
GQuides to neasure hearing loss in section 8 of the LHACA
Section 8 addresses disability conpensation. Medical benefits are

covered by section 7, which entitles a clainmant to reasonabl e and

4 | d., quoting NLRB v. Col unbi an Enaneling & Stanping Co.,
Inc., 306 U S 292, 300, 59 S.C. 501, 83 L.Ed. 660 (1939)
(internal quotations omtted).

5 33 U.S.C. § 908(c)(13)(E).



necessary nedical services if he suffers a work-related injury.?®
Section 2(2) defines "injury" as "accidental injury or death
arising out of and in the course of enploynent, and such
occupational disease or infection as arises naturally out of such
enpl oynent or as naturally or unavoidably results from such
accidental injury . . . ."7 Courts have long construed this
definition to nean "sonething go[ne] wong with the human frane. "8
Had Congress intended to limt hearing loss injuries for which
medi cal benefits were available to those satisfying the AMA Cui des
for permanent inpairnment, it would have so stated either in the
definitions or section 7, the nmedi cal benefits section. Rather, it
inserted the AMA Guides in section 8. By so doing, it obviously
i ntended an application only to clainms governed by section 8, i.e.,
clains for disability conpensation. W so hold.

Ingalls' evidentiary objection, however, is well taken.
Buckl ey presented no evidence of nedical expenses incurred in the

past nor of nedical treatnent necessary in the future. He nerely

6 33 U.S.C. 8 907; Dupre v. Cape Romain Contractors, 23
BRBS 86, 1989 W. 245257 (Ben.Rev.Bd. Nov. 29, 1989). Medi ca
benefits can take the formof services provided at the enployer's
expense or nonies paid by the enployer to the enployee in
rei mbursenment for nedical expenses incurred. Lazarus v. Chevron
USA, Inc., 958 F.2d 1297 (5th Gr. 1992).

7 33 U.S.C. § 902(2).

8 Wheatl ey v. Adler, 407 F.2d 307, 311 n.6 (D.C. Gr. 1968)
(en banc); see Ronei ke v. Kaiser Shipyards, 22 BRBS 57, 1989 W
245309 (Ben. Rev.Bd. Feb. 24, 1989) (distinguishing between injury
and inpairnent); Crawford v. Director, OANCP, 932 F.2d 152 (2d Cr
1991) (sane).



points out that he asked to see a specialist of his choice for
testing; however, he did not provide evidence that he had visited
a specialist and thereby incurred recoverable expenses.?®
Accordingly, there is no evidentiary basis for the ALJ's award of
nedi cal benefits and the award of sane is vacated.'® The parties
agree that clains for nedical benefits do not prescribe.! Buckley
may file a claimfor nedical benefits if and when nedi cal treatnent
becomes necessary.

Attorney's fees are payable under section 28(a) of the Act
only if claimant's attorney successfully prosecutes a claim??
Today's decision nullifies the only heretofore successful el enent
of Buckley's claim The award of attorney's fees, therefore, nust
be vacat ed.

Baker presented no evidence of nedical expenses incurred

except for his initial evaluation by Wld. H's only evidence of

o Buckl ey need be mndful that if he visits a speciali st
for testing now, to obtain reinbursenment he nust justify the need
for testing in the wake of the McDi|l-Lingo test.

10 Cf. Sinmeon v. T. Smith & Son, Inc., 852 F.2d 1421 (5th
Cir. 1988) (remttitur of $30,000 jury award for future nedica
expenses ordered on appeal where only record evidence regarding
future nedi cal expenses was testinony that plaintiff mght need a
$10, 000 operation), cert. denied, 490 U S. 1106 (1989).

1 Strachan Shipping Co. v. Hollis, 460 F.2d 1108 (5th
Cr.), cert. denied, 409 U S. 887 (1972), overruled on other
grounds, Intercounty Construction Corp. v. Walter, 422 U S. 1, 95
S.C. 2016, 44 L.Ed.2d 643 (1975); Myfield v. Atlantic & Qulf
St evedores, 16 BRBS 228 (Ben.Rev.Bd. May 15, 1984).

12 33 U S.C § 928(a).



potential future nedical expenses was Wld' s report, which
recommended hearing re-evaluations at |east annually and advi sed
that Baker was "a candidate for anplification." Glchrist's
report, however, stated that a hearing aid would not help. e
cannot discern with assurance fromthe ALJ's order which portions,
if any, of the Wld report he credited. Accordi ngly, we nust
vacate the award of nedical benefits except insofar as it requires
Ingalls to rei nburse Baker for Wl d's eval uation. Further, we nust
remand for proper findings on the existing record about which
future nedical services are reasonably necessary. !

We find no specific award of attorney's fees for Baker's claim
in the record. On remand a fee award tailored to his limted
success shoul d be set.

The petitions for review are GRANTED. The order of the
Benefits Review Board in Buckley's case is VACATED. The order of
the Benefits Review Board in Baker's case is AFFIRVED in part,

VACATED i n part, and REMANDED

13 Ct. Ronei ke, supra (testinmony of two physicians that
monitoring of work-related condition is necessary establishes a
prima facie case for conpensable nedical treatnent); Lazarus v.
Chevron, supra (to make an award of future nedical expenses
enforceabl e, the ALJ shoul d descri be the expenses which qualify).

14 Farrar v. Hobby, 506 US , 113 S.Ct. 566, 121
L. Ed. 2d 494 (1992); Hensley v. Eckerhart, 461 U S. 424, 103 S.C
1933, 76 L.Ed.2d 40 (1983); George Hyman Const. Co. v. Brooks, 963

F.2d 1532 (D.C. Gir. 1992).



