IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4080
Summary Cal endar

VENDELL JONES,
Peti ti oner- Appel | ant,
vVer sus
JAMES A. COLLINS, Director
Texas Dept. of Crimnal Justice,
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Eastern District of Texas
(6:90 CV 534)

(Novenber 18, 1992)
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *

Wendel | Jones was convicted by a jury of first degree nurder
in connection wth the shotgun slaying of his elderly nother and is
serving a |life sentence in the custody of the Texas Departnent of
Crimnal Justice. Jones appeals the dismssal of his Federa

habeas petition.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



I

After he was indicted, Jones' attorney noved for a psychiatric
exam nation to determ ne whether Jones was conpetent to stand
trial. The trial court granted the notion and Jones was exam ned
by a court appointed psychiatrist, Dr. WIIliam Langston. Hi s
attorney was not present at the exam nation. A conpetency hearing
was held and a jury determ ned that Jones was not conpetent to
stand trial. Jones was hospitalized and was ultimately found
conpetent to stand trial. Jones' attorney noved to have Jones
exam ned again by Dr. Langston to determ ne whether Jones was
crimnally insane. The notion was granted and Jones was exam ned
a second tine by Dr. Langston. At trial, Dr. Langston testified
that Jones was "clinically psychotic.” Dr. Langston further
testified that he doubted that Jones was sane at the tinme Jones'
not her was kil l ed.

Jones argues that he was denied the right to have counsel
present during the psychiatric examnation, and relies on Estelle
v. Smith, 451 U S. 454, 101 S. C. 1866, 68 L. Ed. 2d 359 (1981),
to support his argunent. In Estelle, the Court held that a
defendant's Sixth Anendnent right to assistance of counsel is
abridged when the defendant is not given prior opportunity to
consult wth counsel about his participation in the psychiatric
exam nation. 451 U S. at 471. The Court expressly declined to
determ ne whether a defendant is entitled to have counsel present

during the examnation itself. [|d. at 470 n. 14.



In any event, we need not reach the nerits of this claim
because "it is raised for the first tinme on appeal, and issues so
rai sed are not reviewable by this court unless they involve purely
| egal questions and failure to consider them would result in

mani fest injustice." Self v. Blackburn, 751 F.2d 789, 793 (5th

Cir. 1985). Manifest injustice will not result because it does not
appear that Jones was denied the right to confer with counsel prior
to the exam nation
|1

Jones contends he was incorrectly determ ned to be an i ndi gent
on appeal in state court. Jones argues that an affidavit was filed
which falsely represented that Jones was unable to pay the cost of
hi s appeal .

Federal courts review habeas petitions for errors of a
constitutional magnitude which woul d render the state proceedi ng as

a whol e fundanentally unfair. Lavernia v. Lynaugh, 845 F.2d 493,

496 (5th Cr. 1988); Sawer v. Butler, 881 F.2d 1273, 1288 (5th

Cr. 1989), aff'd, 497 U S. 227 (1990). Jones has not suggested,
nor does the record denonstrate, that his status as an i ndigent on
appeal rendered his appeal fundanentally unfair. H s case was
appeal ed and reviewed on the nerits. The fact that he was not
required to pay the costs of the state appeal does not raise a

f ederal constitutional issue.



1]

Jones argues that he received ineffective assistance of
counsel. Specifically, Jones argues that he paid his attorney to
file a petition for discretionary review, but instead the attorney
filed an alleged false affidavit of Jones' indigency and then
failed to apply for discretionary review to the Texas Suprene
Court. An attorney's failure to tinely apply for discretionary
review does not constitute ineffective assistance of counse
because there is no right to assi stance of counsel at that stage of

the appellate process. MWainwight v. Torna, 455 U. S. 586, 587-88,

102 S. &t. 1300, 71 L. Ed. 2d 475 (1982); Ross v. Moffitt, 417 U. S

600, 614-15, 94 S. Ct. 2437, 41 L. Ed. 2d 341 (1974).

Jones conplains that his attorney promsed but failed to
devel op a successful insanity defense. Jones argues that a
psychiatrist hired by Jones' attorney to evaluate Jones failed to
conplete his evaluation in tinme for trial and that Hall's
eval uation, when conpleted, did not support his insanity defense.
Jones noved for a continuance to give the psychiatrist additional
time to conplete his eval uation. The notion was deni ed because
Jones' attorney had not exercised due diligence to secure the
testinony of the witness. After the trial, the attorney noved for
a newtrial on this issue. Jones contends that these notions were
"frivolous" and that the trial court's denial of the notion for a
continuance for failing to denonstrate due diligence is evidence of

his attorney's ineffective assistance.



A habeas petitioner allegingineffective assistance of counsel
must show that his attorney's representation fell below an

obj ective standard of reasonabl eness. Strickland v. WAshi ngton

466 U.S. 668, 687-88, 104 S. . 2052, 80 L. Ed. 2d 674 (1984).
The petitioner nmust also show that he was prejudiced by his
attorney's unprofessional errors. |d. at 694.

A review of the state record reveals that additional tine
woul d not have enabl ed Jones to present a stronger insanity defense
because the psychiatrist ultimtely concluded that Jones was not
crimnally insane. Since Jones cannot show that he was prejudiced,
it is not necessary for this Court to reach the issue whether the

attorney's conduct was objectively unreasonable. U.S. v. Pierce,

959 F.2d 1297, 1302 (5th Cr. 1992).



|V
For the reasons stated herein, the judgnent of the district
court is

AFFI RMED?

Jones has several pending notions. His notion for |eave to
file reply brief is denied as noot because the brief may be filed
w t hout | eave of court. Fed. R App. P. 28(c). Jones has also
moved for leave to file a second reply brief. Rule 28(c) provides
that after the reply brief, "No further briefs may be fil ed except
with | eave of court.” 1d. Nevertheless, the court will grant this
nmotion, except insofar as it raises new i ssues, because novant is
appearing pro se. See U.S. v. Prince, 868 F.2d 1379, 1386 (5th
Cr.), cert. denied, 493 U. S. 932 (1989) (issues may not be raised
for first tinme in reply brief).

Jones has noved to supplenent the record with severa
docunents and exhibits that he believes were omtted from the
record because they were filed in a previous federal habeas case.
Most of the docunents that Jones wishes to file are already in the
record. Those that are not in the record are not pertinent to the
Court's decision. Therefore, the notion is denied.

Finally, Jones has noved for oral argunment and for preference
in processing his appeal. Because oral argunent is unnecessary in
this case, and we have thus placed it on the summary cal endar,
t hese notions are denied as noot.




