UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4176
Summary Cal endar

EDWARD F. HARRI'S, o/b/o Tinmy
Harris, o/b/o Kinberly Harris,
and MARY HELEN HARRI S
Pl ai ntiffs-Appellants,

ver sus

WESTCHESTER FI RE | NSURANCE and
UTI CA MUTUAL | NSURANCE COVPANY,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Western District of Louisiana
(CVv86-3672)

(Decenper 28, 1992)

Before POLI TZ, Chief Judge, DUHE and DeMOSS, Circuit Judges.
POLI TZ, Chief Judge:”’

Edward F. and Mary Ellen Harris, individually and on behal f of
their children, Tinothy and Kinberly, appeal an adverse judgnent

and the denial of their notion for new trial. Utica Mitua

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



| nsurance Conpany seeks the partial dism ssal of the appeal because
the Harrises did not challenge any part of the judgnment which
applied to it.

Backgr ound

The Harrises sued Westchester Fire Insurance Conpany, the
insurer of Glchrist Machinery Conpany, Inc., seeking to recover
for injuries suffered by Edward Harris in a crane accident.
Glchrist, the crane owner, |eased the crane to Edward Harris's
enpl oyer, Chem pul p. Uica, Chempulp's insurer, intervened to
recover worker's conpensation benefits paid. The plaintiffs also
sued Uica alleging that it provided insurance on the crane and
agreed to indemify Glchrist. Wstchester cross-clainmed agai nst
Utica.

During the jury trial of this matter, the court directed a
verdi ct in favor of the defendants on Tinothy and Kinberly Harris'
| oss of consortium clains. The jury then returned a verdict
finding that (1) Glchrist/Wstchester was not negligent, (2) the
crane did not have a defect which created an unreasonabl e risk of
harm (3) the injuries were not caused by the defect,
(4) Chempulp/Uica had not agreed to insure or indemify
Glchrist, and (5) Edward Harris was 75% negligent (the remaining
25% was not assessed against any party). Contending that the
verdi ct was inconsistent, plaintiffs noved for a new trial. The
district court denied the notion and entered judgnent in favor of

the defendants. Plaintiffs tinely appeal ed.



Anal ysi s

The | nconsi stent Verdict

The district court is given broad discretion to determ ne
whet her the jury's answers to interrogatories are clear.! "The
Seventh Amendnent requires that if there is a view of the case
whi ch makes the jury's answers consistent, the court nust adopt
t hat view and enter judgnment accordingly."2 |f the answers are in
conflict, we nust try to reconcile them to validate the jury
verdict.® "[I]f the district court has correctly found that the
jury's answer to a question that was supposed to term nate further
inquiry is clear and disposes of the |egal issues, on review we
must ignore the jury's necessarily conflicting answers to any ot her
questions. The subsequent questions are by definition irrelevant
in those circunstances, and cannot be used to inpeach the jury's
clear verdict."*?

We agree with the district court that the jury's findings that
G lchrist was not negligent, the crane did not have a defect which
created an unreasonable risk of harm and the injuries were not

caused by the defect, clearly disposed of the relevant | egal

'Richard v. Firestone Tire & Rubber Co., 853 F.2d 1258 (5th
r. 1988), cert. denied, 488 U S 1042 (1989). |In discussing the
strict court's decision to resubmt interrogatories to the jury,
Ri chard we commented: "The district judge, who has observed t he
y during trial, prepared the questions and expl ained themto the
y!
I

is in the best position to determ ne whether the answers

di
in
ju
ju
re ct confusion or uncertainty." 1d. at 1260.

r
r
f
2Giffin v. Matherne, 471 F.2d 911, 915 (5th Cr. 1973).
SWhite v. Ginfas, 809 F.2d 1157 (5th Cr. 1987).
41d. at 1161



I ssues. The jury's confusing answer to the question regarding
conparative fault is irrelevant.® Judgnent was properly granted in
favor of Westchester.
1. Rebuttal Evidence

The plaintiffs also conplain that the district court erred by
refusing to allow Edward Harris to testify as a rebuttal w tness on
seven specific issues. The plaintiffs nmade a proffer; the court
found the testinony to be cunul ati ve.

"The district court's refusal to allow testinony by rebuttal

wtnesses will be upheld unless such refusal was an abuse of

See White; Rideau v. Parkem Industrial Services, Inc., 917
F.2d 892 (5th Gr. 1990).

The jury interrogatories in this case read as foll ows:

Question 1A "Was G | christ Machinery negligent?"

Answer : "NO'

Question 2A "Was the crane in the care, custody and
control of Glchrist?"

Answer : "YES"

Question 2B. "Did the crane have a vice or defect that
created an unreasonable risk of harn®"

Answer : "NO'

Question 2C. "Were the plaintiff's injuries caused by the
def ect ?"

Answer : "NO'

[ The i ntervening questions involve unrel ated issues].

Question 5A "Was Edward Harris negligent?"

Answer : " YES"

Question 5B. "What percentage of negligence is chargeable
to Edward Harris?"

Answer : "T5%



di scretion."® Evidence is new for the purposes of warranting
rebuttal if, "under all the facts and circunstances the court
concl udes that the evidence was not fairly and adequately presented
to the trier of fact before the defendant's case in chief."’
During the plaintiffs' case in chief, Ed Harris testified
extensively regarding the facts and circunstances of the accident.
The proposed rebuttal evidence would have served primarily to
reiterate his fornmer testinony; such is not a proper function of
rebuttal evidence. After reviewng the record and the plaintiffs’
proffer, we find that the district court did not abuse its
discretion in declining to permt the proposed rebuttal testinony.
I1l. Loss of Consortium C ai ns

At the close of the plaintiffs' case the trial court directed
a verdict in favor of the defendants on the children's |oss of
consortium cl ai ns. Nei ther Tinothy nor Kinberly Harris, ages
ei ght een and si xteen respectively, testified at trial in support of
their clains. In addition, their nother testified that since the
acci dent her husband had spent substantially nore tinme at hone and
his relationship with his children had inproved. The plaintiffs
assert that Edward Harris's testinony that since the accident he
has not been able to engage in certain activities with his children
and that his pain causes himto be frequently angry, is sufficient

to defeat a directed verdict.

5rduna S. A v. Zen-Noh Gain Corp., 913 F.2d 1149 (5th Cir.
1990) .

'Rodriguez v. din Corp., 780 F.2d 491, 496 (5th Cr. 1986).
5



W agree with the district court that Tinothy and Kinberly
Harris failed to prove their claimfor | oss of consortium Even if
they had, we nust note that in light of the jury's concl usion that
the defendants were not at fault in causing Edward Harris's
injuries, any error in granting the directed verdict necessarily
woul d be harm ess.

V. The Mdtion to Dismss the Appeal

Uica noved for a partial dismssal of the appeal. The
appel l ants' brief raises no issues which challenge the portions of
t he judgnent exonerating Chem pulp fromliability. Accordingly, we
grant Utica' s notion for partial dismssal of the appeal.

In all other respects we AFFI RM



