UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-4541
Summary Cal endar

Marl a Whl man,

Pl ai ntiff-Counter
Def endant - Appel | ant,

VERSUS
Paul Revere Life |Insurance Conpany,

Def endant - Count er
Cl ai mant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(90 Cv 721)

(Novenber 23, 1992)
Before JOLLY, DUHE, BARKSDALE, Circuit Judges.
PER CURI AM !

Appel lant, Dr. Marla Whl man, appeals the district court's
judgnment in favor of Paul Revere Insurance Conpany, Appellee,
hol di ng that Wohl man's disability inconme insurance policy with the
Appel l ee was void ab initio as a result of m srepresentati ons made
in her application for the policy. Additionally, the court

rendered judgnent agai nst Wohl man requiring her to reinburse Pau

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Revere $11,233.24 it had paid her in benefits,

no error and affirm
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Paul Revere bases nmuch of its case on the testinony of Dr.
Zei chner, now di vorced fromDr. Whl man, and statenents Dr. Whl man
made to physicians two years after applying for the policy. Dr.
Zei chner testified that Dr. Wohl man told himof drug use prior to
their marriage and that he has personal know edge of her snoking
marijuana and using cocaine, and purchasing and consum ng an
illegal drug commonly referred to as "ecstacy." Dr. Zei chner
testified that his personal know edge of Dr. Whlman's drug use
predated her entry into nmedical school in 1980 and conti nued unti l
they noved to Shreveport, Louisiana, in 1985 Dr. Whl man and Dr.
Zei chner were divorced in 1988.

Paul Revere also relies on nedical records from drug
rehabilitation centers in which Dr. Whl man was a patient after her
application for insurance. On February 26, 1989, Dr. WhI man
becane disabled as defined in the policy when she put her left
forearmthrough a wi ndow i n her hone while hall ucinating under the
i nfl uence of alcohol and other drugs. The Shreveport police
arrested her for possession of cocaine and transported her to the
LSU Medical Center where she was treated for her injury. \Wile
receiving treatnent, Dr. Wohlman told the treating physician that
she had not used any cocai ne that day and that her previous use had
been approximately a week earlier. As a result of the police
charges, Dr. Whl man was suspended fromthe LSU residency program
and her license to practice nedicine was suspended.

In order to be reinstated into the LSU surgical residency

programand regai n her nedical |icense, Dr. Wohl man was required to



enter an in-patient drug abuse treatnent program submt to
urinalysis drug screening and undergo psychiatric treatnent. She
admtted herself into the Jackson Recovery Center in M ssissippi in
March 1989. She told the physician there that she had abused
cocai ne approximately 10 tinmes between the ages of 17 and 30, and
had abused marijuana and hashish infrequently. She also admtted
to once using ecstacy and to periodically using Hal cion to hel p her
sl eep. She indicated on a drug questionnaire that her |ast use of
cocaine was on February 26, 1989.°2 Doctors at that facility
di agnosed chem cal dependency, however, Dr. Whlman di scharged
hersel f wi thout conpleting the treatnent program

In April 1989, Dr. Whlman net with a Paul Revere field
representative concerning her disability. She told the
representative that she had tried marijuana once in high school and
cocai ne once in college, but was too busy working to do drugs and
al cohol .

In June 1989, she was evaluated by Dr. A Singdahlsen, a
psychiatrist in Shreveport. In Septenber 1989, Dr. Whl man was
admtted to Tinberl awn Psychiatric Hospital in Dallas for referral
to Tinberlawn's health professionals program for evaluation of
possi bl e substance abuse disorder. Once again, Dr. Whlnman
described her past drug use differently to both of these

pr of essi onal s.

2 February 26 was the date of her accident in which she
deni ed using cocaine to the treating physician.
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Dr. Singdahl sen treated Whl man through May 1990, when Dr.
Wohl man i nformed Dr. Singdahl sen that she was doi ng well and had no
depression. At Dr. Whl man's request, Dr. Singdahlsen certifiedto
t he Loui si ana Board of Medical Exam ners on Cctober 12, 1989, that
Whl man was conpetent to practice nedicine and surgery.

On Decenber 14, 1989, Paul Revere reviewed Tinberlawn
Psychi atric Hospital nedical records and determ ned that, had Paul
Revere known at the tine of the application of Dr. Whlman's prior
cocai ne use, Paul Revere would not have issued a disability incone
i nsurance policy to her. In Decenber, Paul Revere notified Dr.
Whl man that her policy was being rescinded and tendered her a
refund of $1,117.66 for previously paid premunms. At that tine,
Paul Revere had paid a total of $11,233.34 in disability benefits.

Di scussi on

Dr. Wohlman admts that she lied in applying for her policy
when answering the question concerning prior drug use. Paul Revere
contends that this false statenent is sufficient to bar recovery
under the policy.

Because plaintiff's intent to decei ve and under st andi ng of the
materiality of her m srepresentation to Paul Revere are both fact
findings, Fed R Cv. P. 52(a) determnes that the clear error
standard of review applies. "[E] specially where, as here, the
factual determnation is made by resolving conflicts in the
evidence, requiring that essential credibility determ nations be

made, this Court will defer to the trier of fact." Font enot v.

d obal Marine, Inc., 703 F.2d 867, 872 (5th Cr. 1983). Finally,




"[t] he burden of showing that the findings are clearly erroneous

is on the party attacking them" Seaton v. Sills, 403 F. 2d

710, 711 (5th Gr. 1968); see also Terrell v. Celdstein Co., Inc.,

468 F.2d 910, 911 (5th Gr. 1972).

Under La. Rev. Stat. 22:619, an i nsurance conpany cannot avoid
liability under the policy solely as a result of a fal se statenent
given by the insured in an application for insurance.

The statute requires not only that the i nsurance conpany prove
that the statenent was fal se, but al so that the fal se statenent was
made with the intent to deceive and that such statenent materially
af fected the acceptance of the risk by the insurer or the hazard

assumed. Col eman v. Qccidental Life Insurance Co. of N. C., 418

So. 2d 645, 646 (La. 1982); dark v. Golden Rule Ins. Co., 887 F.2d

1276, 1281 (5th Cir. 1989). The burden of proof rests with the
insurer. Coleman, 418 So.2d at 646.

"Intent to deceive may i nvol ve either know edge of the falsity
of the statenent and its materiality to the risk or circunstances
i n which an i nsured nust have known the statenent to be material to

the risk." Parfait v. Mnnesota Miutual Life Ins. Co., 311 So.2d

558, 560 (La. App. 4th Gr. 1975), wit ref'd. 313 So.2d 847
(1975); see also Cousin v. Page, 372 So.2d 1231, 1233 (La. 1979).

Absent direct proof, the insurance conpany nay prove that the
i nsured had the actual intent to deceive by show ng that there were
facts and circunstances surrounding the application process
"indicating the insured's know edge of the falsity of the

representations made in the application and his recognition of the



materiality of his m srepresentations or from circunstances which
create a reasonable assunption that the insured recognized the

materiality." GCousin, 372 So.2d at 1233; see also Ned v. Magnolia

Life Ins., 590 So.2d 733, 735 (La. App. 3d Gir. 1991).

The test of materiality invol ves consi deri ng whet her know edge
of the facts would have influenced the insurer in determning
whet her to assunme the risk or in fixing the applicable prem um

Fagen v. National Hone Life Assurance Co., 473 So.2d 918, 920 (La.

App. 4th Cr. 1985); Jones v. United Savings Life Ins. Co., 486
So.2d 1110, 1113 (La. App. 2d Cr. 1986). If the information given
by the applicant is false, but the insurance conpany woul d have

i ssued the policy anyway, then it is not material. Janshidi V.

Shelter Miutual Ins. Co., 471 So.2d 1141, 1143 (La. App. 3d Cr.

1985); Manzella v. Paul Revere Life Ins. Co., 872 F.2d 96 (5th Gr

1989) .

Dr. Wohl man argues that she did not realize the materiality of
the fal se statenents she nade nor did she have the actual intent to
decei ve Paul Revere. We disagree. W find that there was anple
evi dence to support the conclusions of the trial court.

Dr. Wohlman's preapplication drug use alone would have
materially affected Paul Revere's decision to wite the policy.
Paul Revere presented evidence, unrefuted by Whl man, that had it
known of her preapplication drug use it would not have issued the
policy. Dr. Whl man understood that each question asked in the
application was material to Paul Revere. She knew when she filled

out the application that she could explain any negative answer



given to a question, but she chose not to do so. Dr. Whlnmn al so
admtted that, unless she told the Paul Revere representative about
her prior drug use, nothing on the application would alert Paul
Revere to her previous drug use. W find no error in the trial
courts holding that Dr. Whlman's prior cocaine use would have
materially effected Paul Revere's decision to issue the policy.

Dr. Whlman's intent to deceive is anply supported by her
recognition of the materiality of her m srepresentation regarding
her pre-application drug use. She understood that Paul Revere
wanted to know if her drug use was material or significant enough
to affect her insurability, but she chose to deny Paul Revere this
opportunity. Additionally, the trial court, in assessing the
credibility of Dr. Whlmn's testinony, did not believe that her
prior drug use was as |imted as she clained. The factual
determ nati ons nmade by resolving conflicts in the evidence required
that essential credibility determ nations be made, therefore this
Court nust defer to the conclusions of the trial court. Fontenot,
703 F.2d at 872. We believe that the circunstances created a
reasonabl e assunption that the insured recognized the materiality
of her m srepresentations.

For the foregoi ng reasons, the judgnent of the district court
IS

AFF| RMED.



