UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-4828
Summary Cal endar

LOU S A MAZELI,

Petiti oner,

VERSUS

| MM GRATI ON AND NATURALI ZATI ON

SERVI CE
Respondent .
Petition for Review of an Order of the
| mm gration and Naturalization Service
(A26- 893-739)
(May 21, 1993)
Bef ore H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *
“Local Rule 47.5 provides: "The publication of opinions that

have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Loui s Abiodu Mazeli is a native and citizen of Nigeria.! He
entered the United States on June 8, 1982 as a noninm grant
student. FromJune of 1982 until May 1983, Mazeli attended school
in Durant, Cklahoma at Sout heastern Okl ahoma State University.? In
February of 1984 Mazeli married a United States citizen. On March
23, 1984, he petitioned the Immgration and Naturalization Service
(INS) to adjust his immgration status. On June 28, 1984, Mazeli's
status was adjusted to that of a | awful pernmanent resident.

On July 1, 1988, Mazeli was convicted in the 291st District
Court of Dallas, Texas, for the offense of credit card abuse, a
felony. On February 28, 1990, Mzeli was again convicted in the
291st District Court of Dallas, Texas, for possession with intent
to deliver cocaine in violation of the Texas Control |l ed Substance
Act .3

After Mazeli had served his mnimum prison sentence, the INS
filed an inmm gration detainer and initiated deportation proceedi ngs

on January 31, 1992, by issuing an Order to Show Cause (OSC). The

. During his deportation hearing, M. Mzeli also stated
that he was told by his adoptive parents that he had been born in
the Virgin Islands and had emgrated to Africa at an early age.
M. Mazeli later informed the imm gration judge that he was unabl e
to obtain docunents or witnesses to substantiate his citizenship
claim

2 Throughout the admi nistrative record there are
conflicting dates indicating when M. Mazeli attended Sout heastern
Ckl ahoma State University.

3 From June 14, 1987, to Cctober 18, 1989, M. Mazeli was
arrested ten separate tines, used seventeen aliases, |isted seven
dates of birth and five social security nunbers. Further, he was
arrested, convicted and sentenced to a prison termof between three
and twenty years using the alias,"Anthony A Hazel."
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OSC charged Mazeli deportabl e under sections 241(a)(2)(A)(iii) and
241(a)(2)(B)(i) of the Immgration and Nationality Act (ACT), 8
US C 8§ 8 1251(a)(2)(A(iii) and 1251(a)(2)(B)(i).* At his
deportation hearing, M. Mazeli conceded the truthful ness of the
allegations in the OSC, but he contested his deportability based on
t hose al |l egati ons.

At his deportation hearing on February 10, 1992, WMazeli
appeared pro se and indicated to the I nm gration Judge (1J) that he
was ready to proceed with his case and wi shed to represent hinself.
At a subsequent deportation hearing, Mazeli again indicted that he
woul d continue to represent hinself because he could not afford a
| awer and he had been unable to secure an attorney to represent
hi m pro bono.

In a decision dated March 26, 1992, the |J found Mazel
deportabl e as charged, denied Mazeli's requests for relief from
deportation, and ordered his deportation to the United Kingdom or,
alternatively, to Nigeria. Though M. WMzeli clained on severa
i nstances that he was not guilty of the offenses of which he had
been convicted, he did admt the convictions. Based upon his

adm ssions to those convictions the 1J found that the allegations

4 8 US.C 88 1251 (a)(2)(A)(iii) and 1251 (a)(2)(B)(iii)
provides in relevant part:

[a]ny alieninthe United States shall, upon the order of
the Attorney Ceneral, be deported if the alien is . .
convi cted of an aggravated felony at any tinme after entry

., and . . . who . . . has been convicted of a
viol ation of any law or regulation of a State, the United
States . . . relating to a controlled subst ance.



in the OSC had been established by clear, convincing and
unequi vocal evi dence.

After being found deportable, WMzeli sought relief from
deportation by applying for relief under Section 212(c) of the Act
because he had been a |awful permanent resident for over seven
years. Additionally, he sought application for political asylum
and wthholding of deportation. The 1J denied Mazeli's
applications for political asylumand wi t hhol di ng of deportation on
the ground that Mazeli has been convicted of an aggravated fel ony
and a particularly serious crinme and was thus statutorily barred
fromrelief.®

Mazel i appealed the 1J's decision to the Board of I mm gration
Appeal s (Board) on March 29, 1992. The Board di sm ssed t he appeal
and affirnmed the 1J's findings.

On appeal to this court, Mazeli contends that the Board's
finding of his deportability as both a convicted drug trafficker
and aggravated felon was erroneous; that the 1J and the Board
abused its discretion in denying hima Section 212(c) waiver from
deportation; and that he did not receive a full and fair hearing.
Because we find Mazeli's challenges to the deportation proceedi ngs
meritless, we AFFI RM

1.

5 The 1J indicated that Mazeli is an aggravated felon and
that an aggravated felon may neither apply for nor receive
political asylum Additionally, an individual who has been
convicted of an aggravated felony has been convicted of a
particularly serious crine. Having been convicted of a
particularly serious crinme, Mazeli may not receive w thhol ding of
deportati on.



A, WHETHER THE BOARD S DETERM NATI ON OF DEPORTABI LI TY WAS
ERRONEQOUS.

Mazel indirectly challenges the 1[1J's and the Board's
determ nation of his deportability as both a convicted drug
trafficker and aggravated felon, by asserting a collateral attack
upon the wvalidity of his wunderlying crimnal conviction for
Possession Wth Intent To Deliver A Control Substance, To Wt:
Cocai ne. Al t hough he does not cite any authority, M. Mazel
argues that "a collateral attack of an order of deportation is
warranted when that order results in a gross mscarriage of
justice."

He submts that the State of Texas unjustly convicted himon
a trunped up cocaine trafficking charge after his court-appointed
attorney failed to i nvestigate case facts or subpoena a w t ness who
could exonerate him® M. Mzeli also contends that his state
convi ction was erroneously construed by the inm gration court as an
aggravated felony. He conplains that the IJ should have consi dered
the excluded hearsay testinony and his explanations, in deciding
whet her his offense nerited deportation as a drug trafficking
of fense or as an aggravated fel ony.

I n deportation proceedi ngs, the governnent has the burden of

proving deportability.” However, a deportability determ nation of

6 The trial and state appellate court refused to admt
hearsay evidence, which if heard by the jury, m ght have absol ved
hi m

! The I NS nust show deportability by "clear, unequivocal,
and convincing evidence." Wodby v. United Sates, 385 U S. 276,
286, 87 S. C. 483, 17 L. Ed. 2d 362 (1966). This particul ar
standard applies only to the adm nistrative consideration of the
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the immgration court "need be based only on <«easonable,

substantial, and probative evidence.’" INS v. Lopez-Mndoza, 468

U S 1032, 1039, 104 S. C. 3479, 82 L. Ed. 2d 778 (1984) (citing
section 242(b)(4) of the Act, 8 U S.C. 8§ 1252(b)(4) ). "Al the
substantial evidence standard requires is that the [Board' s]
concl usi on, based upon the evidence presented, be substantially

reasonable.” DeValle v. INS, 901 F.2d 787, 791 (9th Cr. 1990).

This is a deferential standard and "we may not reverse the [Board]
sinply because we disagree with its evaluation of the facts." |d.
"[T]he rule [of the "substantial evidence" review] is that the

adm ni strati ve determ nati on nust be sust ai ned unl ess no reasonabl e

fact-finder could ... find that the factual basis for
deportability was proven by the evidence of record.” INS v. Elias
Zacari as, us __, 112 S. C. 812, 815, 117 L. Ed. 2d 38
(1992). The evidence in this record supports a finding that

deportability of M. Mazeli was established by the INS. A post-
conviction attack upon crimnal proceedi ngs does not negate the
finality of the crimnal conviction for deportation purposes. Ckabe
v. INS, 671 F.2d 863, 865 (5th Cr. 1982). A deportation hearing

is intended only to provide a determnation of eligibility to

remain in this country. [INS v. lLopez-Mendozo, 468 U S. at 1039.

That determnationis of an alien's present, not future eligibility
to remain. Future plans to seek review of a drug conviction w ||

not preclude the enforcenent of Mazeli's deportation order.

case, however, and does not apply to this Court's review of the
deportability finding. Espinoza-Espinoza v. INS, 554 F.2d 921, 924
(9th Gr. 1977).




Al t hough immgration courts are allowed to consider the
deportable alien's excuses and explanations for his arrest and
conviction including evidence excluded during the trial in
determ ning whether to grant discretionary section 212(c) relief,
the court cannot go behind the alien's conviction record to review
questions of guilt or innocence in determning his deportability.

See Matter of Khalik, 17 |I&N Dec. 519, (BIA 1980).

Mazeli was found guilty and convicted of a drug trafficking
crime, an aggravated felony,® as provided by section 101(a)(43)of

the Act, 8 U S C § 1101(a)(43). See Matter of Davis, Interim

Deci sion 3181 (BI A 1992), Mtter of Barrett, InterimbDecision 3131

(BI'A 1990). Accordingly, deportability as an aggravated fel on was
correctly established under section 241(a)(2)(A)(iii) of the Act,
8 US.C 8 1251(a)(2)(A)(iii).

Finally, the record discloses that M. Mzeli admtted
paragraphs in the OSC alleging he was crimnally convicted in the
291st Judicial District Court of Dallas County, under the Texas
Controll ed Substance Act for "possession Wth Intent To Deliver A
Controll ed Substance. The only evidence in the record countering
the allegation in the OSC are Mazeli's self-serving protestations

of innocence, hearsay testinony from a convicted cocai ne deal er,

8 Section 101(a)(43) of the Act, 8 U . S.C. § 1101(a)(43),
defines the term "aggravated felony" inter alia as "any illicit
trafficking in any controll ed substance (as defined in Section 102
of the Controlled Substance Act) including any drug trafficking
crinme as defined in section 924(c) of Title 18, United States Code,




who tol d police that he never bought cocai ne from nor sold cocai ne
to M. Mazeli.

The 1J could properly find that this evidence was neither
credible nor could it be used to retry the deportability issue

Matter of Khalik, 17 I&N Dec. 518 (BI A 1980).

B. WHETHER THE BOARD ABUSED I TS DI SCRETI ON I N DENYI NG MAZELI A
SECTI ON 212 (c) WAI VER FROM DEPORTATI ON

Mazeli contends that the Board' s denial of section 212(c)
relief was an abuse of discretion because it failed to consider the
total picture of hardship factors to Mazeli and his famly. As
favorable factors, he lists: his ten years in the United States;
his wife and three citizen children; his favorable and stabl e work
hi story; his educational achievenents; a rosy future if he obtains
a masters degree; personal hardship of five additional years
inprisonnment if he returns to N geria, his excellent record in
governnment custody evidencing his conmmtnent to rehabilitation
i ncluding Al coholics and Narcotic anonynous nenbership and his
"reborn" dedication to being a good Christian. Mazeli also
chal | enges t he nature and underlying circunstances of the excl usion
ground at issue, deportability as a control | ed substance abuser and
an aggravated fel on.

The 1J found that Mazeli was eligible for a discretionary
wai ver of deportation under section 212(c). Under section 212(c)
of the Act, 8 U S.C. 8 1182(c), discretionary relief is available
to those aliens wth pernmanent resident status who have accrued
seven consecutive years of lawful, unrelinquished domcile in the

United States. See, Mantell v. INS, 798 F.2d 124, 125 n.2 (5th
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cir. 1986). However, in weighing whether such relief was nerited,
the I'J declared that Mazeli was "involved in the trafficking of one
of the nost pernicious drugs ever to appear on the Anerican scene,
cocai ne" which "is under the | aw an aggravated felony"; and that
this conviction by "itself require a showng of wunusual or
out st andi ng equi ti es" but when conbined with the rest of his record
"certainly requires unusual or outstanding equities to be shown
before relief can be considered."”

Section 212(c) nmakes a waiver of deportability available "in
the discretion of the Attorney Ceneral," (the Board) thus, the
standard of review for denial of such relief is "abuse of

di scretion.” Gsuchukwu v. INS, 744 F.2d 1136, 1140 (5th Gr.

1984) .

The Board's denial of discretionary relief nust be upheld
unless it is arbitrary, capricious, irrational, or contrary to | aw.
Id. A review of the exercise of discretion is "npst restricted"
and this court lacks authority to determne the weight, if any, to
be afforded each factor. 1d. at 1140-41. The scope of review of

the exercise of discretion is "exceedingly narrow " Ashby v. INS,

961 F.2d 555 (5th Cr. 1992).

A negative "extreme hardshi p” determ nation can be deened an
abuse of discretion only if the hardship is "so severe that any
reasonabl e person woul d necessarily conclude that the hardship is

extrene." Hernandez-Cordero v. INS, 819 F.2d 558, 563 (5th Cr

1987) .



The denial of a 212(c) wai ver nust be sustained "unless it was
made w thout rational explanation, it inexplicably departed from
established policies, or it rested on an inperm ssible basis" such
as "invidious discrimnation against a particular race or group."

See Cordoba-Chaves v. INS, 946 F.2d 1244, 1246 (7th Cr. 1991).

Denial of relief inthe context of a section 212(c) application may
be set aside "only if the Board failed to support its concl usions

wth a reasoned explanation based upon legitimte concerns.”

Ayal a- Chavez v. INS, 944 F.2d 638, 642 (9th Cr. 1991).
An alien applicant for section 212(c) waiver relief nust

satisfy the statutory requirenents of the Act. Blackwood v. INS

803 F.2d 1165, 1167 (11th Cr. 1986). The Board must then nake a
discretionary determnation of whether the applicant nerits
favorable consideration for a waiver under the provisions of

section 212(c). See Varianparanbil v. INS, 831 F.2d 1362, 1366

(7th Gir. 1987).

The burden is upon the resident alien to establish that he is
deserving of a section 212(c) discretionary waiver. Mat t er of
Buscem , 19 | &N Dec. at 633 (BI A 1988). The favorable factors for
consideration in section 212(c) waiver relief include, for exanple,
famly ties, residence of long duration in this country, hardship
to applicant and his famly, arnmed forces service, business ties,
comunity service, enploynent history and rehabilitation. 1d. The
court nust al so eval uate the nature and underlying circunstances of
the exclusion ground at issue, the presence of additional

significant violations of this country's immgration |aws, the
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exi stence of a crimnal record and, if so, its nature, recency, and
seriousness, and the presence of other evidence indicative of an
applicant's bad character or undesirability as a permanent resident
of this country. 1d.

After considering and wei ghing both the negative and positive
factors in the record, the Board affirnmed the concl usions of the IJ
that Mazeli had fallen far short of show ng unusual or outstanding
equities to balance his serious drug trafficking conviction; that
he was not a credible witness, that he had a long crimnal record
replete with nultiple dates of birth, and that he tried to conmt
a fraud upon the Immgration Court during these proceedi ngs; and
finally, that since he was conpletely devoid of renorse for his
crimnal actions and that he was no way deserving of section 212(c)
relief.

Mazeli has not identified any error in the decision of the |IJ
to deny his 212(c) application and there is no evidence in the
record that the I J was bi ased. Mazeli does not contradict the IJ's
findings that he had a pattern of very serious crimnal m sconduct
and that there was no proof of any famly hardship if he were to be
deported, requiring him to denonstrate unusual and outstanding
equities.

The Board applied the proper standards to the facts in the
record and has correctly determned that Mazeli does not nerit
relief.

C. VHETHER MAZELI RECEIVED A FULL AND FAI R HEARI NG
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Mazeli contends that during his hearing, the governnent
violated his constitutional right to due process. Specifically, he
asserts that his right under 8 CF.R 8 1362 to a bond hearing,
separate and apart fromhis deportation hearing, was viol ated when
the IJ, in setting his bail, inquired into his possibly neriting
section 212(c) relief; that his hearing was unfair because he did
not have legal representation; and that he was never inforned of
his right to apply for a discretionary suspension of deportation.

First, Mazeli clains that he was m streated at the February
10, 1992 bond hearing held concurrently with the first day of his
deportation hearing. During the bond hearing, the 1J briefly
inquired into Mazeli's record and background. |In setting bond at
$100,000 the 1J observed that in view of his crimnal record
Mazeli's prospects for 212(c) relief were poor. This, Mzeli
argued, denonstrated the 1J's bias; i.e., that he was predi sposed
to deny discretionary 212(c) relief before he had even heard any
evi dence.

I NS regul ations require that custody and bond heari ngs be kept
separate from deportation proceedings. Title 8 CF. R 8§ 242(d).
However, the IJ's brief inquiry with respect to an alien's possible
application for section 212(c) relief is not inappropriate in bond

hearings. |In Matter of Andrade, 19 | &N Dec. 488, 491 (Bl A 1987).

There is noindication in the record that the IJ was predi sposed to
deny Mazeli's application for a wavier.
Mazel i next contends that his deportation hearing was unfair

because he was wunable to obtain legal representation. When
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Mazeli's hearing comenced on February 10, 1992, the record
reflects that Mazeli had been advised of his right to obtain an
attorney at no expense to the governnent but that he did not do so.
The 1J then advised Mazeli of his right to an adjournnent to find
| egal representation. Mazeli told the court that he wanted to go
ahead with the hearing and represent hinself. Mazeli again
informed the judge on March 2 that he w shed to represent hinself.
Mazel i thus waived his right to have an attorney. Moreover, Mazel
failed to show that the result in his case would have differed if
he had a | awyer.

Finally, Mazeli conplains that he was not advised by the | J of
his right to apply for a suspension of deportation. Mazeli's
conviction of a drug trafficking offense, which is also an
aggravated felony and a particularly serious crinme, precluded him
from establishing a 10-year period of "good noral character" as
requi red under section 244(a)(2) of the Act, 8 U S.C. §8 1254(a)(2).

AFFI RVED.
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