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Before JOHNSON, JOLLY, and JONES, Crcuit Judges.
PER CURI AM *

Appel  ant Janmes Onnebane was sentenced to thirty-six
nmont hs i npri sonnent and ot her puni shnent after he pleaded guilty to
one count of mail fraud and one count of conspiracy to perpetrate
mail fraud. This was his second guilty plea in the case, for this
court had earlier reversed and remanded his first guilty plea.

Foll ow ng remand, a superseding indictnent was issued,

which alleged Onnebane's fraudulent coupon-cashing schene in

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



greater detail. At the sentencing hearing, the governnent proved
a loss of nore than $40,000, whereas at the earlier hearing the
| oss had been established at approximately $32,000. The PSI
alleged that an upward departure mght be warranted because
Onnebane's crimnal history category did not adequately assess his
previ ous invol venent in crine.

At the sentencing hearing, the district court indicated
his intent to depart fromthe suggested guideline of 24-30 nonths
because of Onnebane's crimnal history and his recent arrest in
Jefferson Parish for an ostensibly simlar crinme of passing bad
checks. The court then sentenced himto 36 nonths.

On appeal, Onnebane has raised a nunber of issues
pertaining to the second guilty plea proceedi ng and sentenci ng. W
find no nerit in his factual conplaints concerning the anount of
| oss and the district court's conclusion that he was an organi zer,
| eader, manager or supervisor in the conspiracy. These findings
are shielded by the clearly erroneous rule in sentencing. United

States v. Mejia-Orosco, 867 F.2d 216 (5th Cr.), cert. denied, 492

U S 924 (1989). Likewise, we reject Onnebane's assertions that
prosecutorial or judicial vindictiveness toward his success on the
first appeal nmotivated harsher treatnment in this second
prosecuti on.

We are, however, conpelled to reverse because of the
district court's failure to conply with the procedure required by

Burns v. United States, us _ , 111 s C. 2182 (1991), in

announci ng a departure. Burns specifies that a defendant nust be



gi ven advance notice of the possibility of and basis for an upward
departure from the sentencing guidelines range for his offense.
Burns held that "before a district court can depart upward on a
ground not identified as a ground for upward departure either in
the presentence report or in a prehearing subm ssion by the
Governnent, Rule 32 requires that the district court give the
parties reasonable notice that it is contenplating such a ruling."”

11 S. C. at 2187; see also, United States v. Razo-Leora, 961 F. 2d

1140, 1145 (5th Gr. 1992).

Nei t her the court, the PSI nor the governnent notified
Onnebane that the court would consider his bad check arrest as a
ground for upward departure. It is also probable that the arrest
al one woul d not have furnished a proper basis for departure. See
US S G 8§ 4(a)l.3 (Policy statenent).

Because the case nust be vacated and renmanded for
resentencing, we also point out that, as the parties both agree,
t he proper sentencing guideline for determ ning the anmount of | oss
shoul d have been the one in effect during the course of Onnebane's
illegal conduct . The PSR erroneously enployed U S S G
8 2F1.1(b)(1)(E), inits version foll ow ng Novenber 1989 anendnents
t hat were unfavorable to Onnebane. This error can be corrected on
remand.

For the foregoing reasons, the sentence inposed by the

district court is VACATED and the case REMANDED for resentencing.



