IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5068
Conf er ence Cal endar

STEVEN D. BOB,

Pl ai ntiff-Appellant,
vVer sus
JIMME E. ALFORD ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:92cv290

Cct ober 27, 1993
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
BY THE COURT:

Steven D. Bob's notion seeking | eave to appeal in forma

pauperis (IFP), and his notion to wthdraw his appeal w thout
prejudi ce are DENIED, and the appeal is DI SM SSED as frivol ous.
See 5th Gr. R 42. 2.

Bob's first application to this Court for IFP status, on
appeal fromthe district court's dismssal of his 42 U S. C
§ 1983 civil rights action, was originally remanded by this Court
for a finding regarding the tineliness of Bob's notice of appeal.
The magi strate judge conducted two hearings to determ ne whet her
Bob tinely filed his notice of appeal. After hearing testinony
and accepting evidence, the magistrate judge found as a matter of

fact that Bob's notice of appeal had not been filed within the
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time frane necessary to perfect a tinely notice of appeal.”’
As the evidence in the record supports this conclusion, the
original notion seeking | eave to appeal IFP is DEN ED and the

appeal is DI SM SSED. Bob's subsequent notion to withdraw his

appeal w thout prejudice is also DEN ED as noot.

The magi strate judge found that "Bob delivered his notice
of appeal . . . to the prison authorities for mailing on Cctober
5, 1993 [sic] ...." This is an obvious typographical error, as
it is plain, fromthe context, that the nagistrate judge neant
Cctober 5, 1992, and we so construe the finding.



