IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5114
Summary Cal endar

AUDREY DUPONT,
Pl ai ntiff-Appellant,

VERSUS

DONNA SHALALA,
Secretary of Health and Human Servi ces,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
91 2008

May 5, 1993
Bef ore H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *
Audr ey Dupont appeal s the adverse sunmary judgnment entered on
judicial review of the denial of her social security disability

benefits. Finding no error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



| .
A

Dupont filed an application for social security disability
benefits on July 17, 1989, based upon problenms with high bl ood
pressure, headaches, breathing, and pain in her back, shoul ders,
and legs resulting from a back injury. The Social Security
Adm nistration ("SSA") denied Dupont's request for benefits
initially and upon reconsideration; consequently, she filed a
tinmely request for an admnistrative hearing, after which the
adm nistrative | aw judge ("ALJ") again deni ed Dupont's request for
benefits, finding that, although she suffered fromsevere cervi cal
spondyl osi s and chest pain, she was not disabled in |ight of her
residual functional capacity to performa full range of sedentary
wor K.

Asserting that the ALJ did not properly evaluate her com
plaints of pain and did not seek vocational expert testinony,
Dupont requested but was denied review of the admnistrative
heari ng deci sion by the Appeal s Council, which determ ned that the
ALJ di d eval uate Dupont's conpl aints of pain in conpliance wth the
Social Security Act and that the ALJ's decision was supported by

substanti al evi dence.

B
Dupont then filed a conplaint in federal district court for
review of the final decision of her claim arguing that the ALJ

(1) failed to evaluate her conplaints of pain and (2) failed to



obtain wvocational expert testinony required because of her
significant non-exertional inpairnments. The Secretary submtted a
counter-notion and nenorandum for summary judgnent, arguing that
(1) the objective evidence does not reveal that Dupont suffered
from a nental or physical inpairnment that prevented her from
performng sedentary work; (2) in evaluating her functional
capacity and credibility, the ALJ properly considered Dupont's
testinony that she perforns nost of her personal needs; (3) the
medi cal evidence that the ALJ found credible did not support
Dupont's testinony; and (4) Fifth Crcuit case law permts the
Secretary to rely upon the Medi cal -Vocational Quidelines ("GRI DS")
inlieu of consulting a vocational expert.

The magistrate judge, to whom the case had been referred
concluded that there was sufficient evidence in support of the
Secretary's decision to deny benefits and recomended that the
Secretary's deci sion be upheld. Over objections to the report, the
district court adopted the report and recommendati on and granted

the Secretary's notion for sunmary judgnent.

.

Dupont contends that the Secretary's decision is erroneous in
that the GRIDS were erroneously applied to determ ne whether she is
di sabl ed when the Secretary actually should have elicited voca-
tional expert testinony. Dupont asserts that because all of the
physi ci ans opi ned that she could not do any pushing or pulling and

t hat she coul d not performany activity requiring her to | ook up or



rai se her arns above her head, the Secretary shoul d have consi dered
her mani pulative limtations. On appeal, Dupont argues that use of
the GRIDS is precluded when there is a conbination of exertional

and non-exertional inpairnents.

A
To obtain disability benefits, Dupont nust prove that she was

di sabl ed as defined by the Social Security Act. Cook v. Heckler,

750 F.2d 391, 393 (5th Cr. 1985). Disability under the Act is
defined as the "inability to engage in any substantial gainful
activity by reason of any nedically determ nable, physical or
mental inpairnment which . . . has | asted or can be expected to | ast
for a continuous period of not |ess than twelve nonths." 42 U S. C
88 416(i) (1), 423(d)(1)(A).

Judicial review of the Secretary's denial of disability
benefits is limted to a determ nation of whether (1) the decision
is supported by substantial evidence in the record and (2) the

deni al conported with relevant | egal standards. Villav. Sullivan,

895 F.2d 1019, 1021 (5th Cr. 1990). |If the Secretary's findings
are supported by substantial evidence, the findings are concl usive,
and the Secretary's decision nust be affirned. 42 U S. C. 8§ 405(Q);
Ri chardson v. Perales, 402 U S. 389, 390 (1971). "Subst anti al

evidence is nore than a scintilla, |less than a preponderance, and
is such relevant evidence as a reasonable mnd mght accept as
adequate to support a conclusion.” Villa, 895 F.2d at 1021-22

(internal quotations and citations omtted). Dupont's contention



that the ALJ erroneously applied the GRIDS in assessing her claim
of disability challenges the denial of benefits only on the second
prong of the analysis, i.e., whether the denial conported with
rel evant | egal standards.

The Secretary nust evaluate a disability claimby determ ning
sequentially whether (1) claimant is not presently working;
(2) claimant's ability to work is significantly limted by a
physical or nmental inpairnment; (3) claimant's inpairnent neets or
equals an inpairnent listed in the appendix to the regul ations;
(4) the inpairnment prevents cl ai mant fromdoi ng past rel evant worKk;
and (5) claimant cannot presently performrel evant work. See Mise

v. Sullivan, 925 F.2d 785, 789 (5th Cr. 1991); 20 CF.R 8§

404.1520. The claimant has the initial burden to establish that
she cannot perform her past relevant work. If the clainmnt has
establi shed that she cannot perform her past relevant work, the
burden then shifts to the Secretary to show that the claimant is
capabl e of other work. To nmake this determ nation, the Secretary
then considers the claimant's residual functional capacity, age,

educati on, and work experience, according to the guidelines set

forth by the Secretary. See 20 C.F.R § 404.1561; Selders wv.
Sullivan, 914 F.2d 614, 618 (5th Cr. 1990). If the Secretary
neets that burden, the claimant nust prove that she cannot perform
t he other work. Muse, 925 F.2d at 789.

If disability is determned at any of the steps, the inquiry

need not go further, as such a finding is conclusive. See Harrel

v. Bowen, 862 F.2d 471, 475 (5th Cr. 1988). A determ nation that



the claimant is not disabled will simlarly termnate further

inquiry. GCrouchet v. Sullivan, 885 F.2d 202, 206 (5th Cr. 1989).

The ALJ exam ned Dupont's conpl aints through the five stages of the
eval uation process and concluded that she is not disabled to the
extent preventing her fromengaging in sedentary work. The fifth
stage is the stage at which Dupont clains the ALJ erred.

In Wen v. Sullivan, 925 F. 2d 123, 126 (5th Cr. 1991), we set

forth four el enments of proof that nmust be wei ghed when determ ni ng
whet her substantial evidence of disability exists: (1) objective
medi cal facts; (2) diagnoses and opi nions of treating and exam ni ng
physicians; (3) the claimant's subjective evidence of pain and
disability; and (4) her age, education, and work history. W may

not rewei gh the evidence or try the i ssues de novo. Cook, 750 F.2d

at 392. The Secretary, rather than the courts, nust resolve

conflicts in the evidence. See Patton v. Schwei ker, 697 F.2d 590,

592 (5th Cr. 1983). A brief discussion of whether substantia
evi dence supports the ALJ's determ nation is necessary to under-
st and whet her the appropriate anal ysis was nmade by the ALJ at step

five of the evaluation of Dupont's claimof disability.

B
As set forthin Wen, determ ning whether there is substanti al
evidence of disability involves a consideration of both objective
and subjective elenents. Wen, 925 F.2d at 126. Dupont was
treated for neck and right shoulder pain resulting from an

autonobil e accident that occurred on Decenber 3, 1981. On



March 25, 1982, Dr. Linwood Bryant, a chiropractor, indicated that
Dupont was first treated by hi mon Decenber 30, 1981, and that she
suffered froma "traumatic cervical sprain,” but he concluded that
her range of notion for tendon reflexes had inproved by fifty
percent. He also indicated that after six additional nonths of
treatnent, Dupont woul d approach maxi num nedi cal i nprovenent.

An orthopaedi c surgeon, Dr. J. Thomas Kilroy, reported that he
treated DuPont on January 21, 1982, and found her condition to be
"cervical radicular syndrone wth possible herniated nucleus
pul posa" and that her range of notion was limted to half that of
t he normal range. He indicated that her right hand exhibited a
mar ked weakness but that she was in no acute distress at the tine
of his exam nati on.

On August 28, 1989, Dupont was treated by an i nternal nedicine
physician, Dr. D.F. Gemllion, who, after exam ning Dupont,

determ ned that she suffered from"arteriosclerotic heart di sease

with angina pectoris,"” "cervical spondylosis,” and "degenerative
arthritis." Specifically, Dr. Gemllion concluded that
findings limt this patient's activities as

follows: She is able to lift and carry up to ten pounds.

In an eight hour day she is able to stand three hours,

wal k three hours and sit indefinitely. She is unable to
climb or crawl. She is able to stoop, kneel and crouch.
She is unable to do any pushing or pulling. She should
refrain from heights, noving nachinery, tenperature
extrenes, chem cals, dust, funes and humdity.

Upon referral by the SSA exam ner, Dupont was eval uated by Dr.
Fred C. Webre, an orthopaedi c surgeon, who concluded that she had
mnimal restriction of notion in her neck and good grip in both
hands but sone "spondyl osis" in her neck. He indicated that "[s]he
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m ght have difficulty doing any type activity where she is | ooking
up or working with her arns above her head, however, she woul d have
no restrictions sitting, standing and wal ki ng. It appears that
this lady would be able to |ift and carry up to 40 to 45 pounds
occasionally."

Anot her internal nedicine physician, Dr. Thomas J. Cal |l ender,
exam ned Dupont and concluded that she has frozen shoul der
syndrone, chest pain and shortness of breath indicative of
arteriosclerotic cardiovascular disease, a history of nental
illness, and chronic dizziness but a nornmal neurol ogi cal exam na-
tion. He recomrended that she receive a psychol ogi cal exam nati on.
On Decenber 29, 1989, a psychiatric evaluation was submtted by Dr.
WIlliam Sharp, who concluded that Dupont did not suffer from a
"significant degree of functional limtation due to a nental

condition . Based upon t he physi cians' eval uations, the ALJ

concl uded that Dupont did have

some mnor restriction and tenderness in the neck and
shoul der area whi ch m ght prevent her fromdoi ng the ful
range of light work. However, there is nothing in the
report which would prevent her fromperformng the ful
range of sedentary work. Wth a residual functiona
capacity for sedentary work, she should not be able to do
any of her past relevant work, since all of these jobs
requi red a good deal of activity by a way of wal ki ng and
st andi ng.

Proceeding to the fifth and final step in the eval uation
process .

the question of transferability of work skills is
irrelevant, since with the residual functional capacity
to do a full range of sedentary work, her nedical-
vocational profile corresponds to rule 201.18 of Table
No. 1, which conpels a finding that she is not disabl ed.
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The undersi gned takes judicial recognition of a signifi-

cant nunber of sedentary jobs existing in the national

econony which the claimant can, and i s expected, to nmake

a vocational adjustnment. Therefore, she is not disabled

as that termis defined in the Social Security Act and

her application for benefits is denied.

Al t hough the ALJ recognized that Dupont suffered from sone
pain, he concluded that such conplaints of pain "were sonmewhat
exaggerated. " He further based his evaluation of her conplaints
of pain upon the fact that she still was "able to do washi ng, hang
the clothes out to dry (which would require using overhead
movenent) prepare dinner, do the dishes, sweep and take in the
| aundry. " In summary, the ALJ stated, "Being able to do these
chores does not equate with the limtations on her activities due
to pain she alleges."” Thus, the ALJ coul d reasonably concl ude t hat
w thout a nedical diagnosis of a nedical inpairnent that would
produce the pain alleged by Dupont, and w thout evidence that she
suffered from chronic pain that would limt entirely her work
activities, she was not disabl ed.

The ALJ found that DuPont did neet her initial burden to
establish that she could not perform her past relevant work. For
that reason, the burden shifted to the Secretary to require a

consideration of DuPont's residual functional capacity, age,

educati on, and work experience. See Stone v. Heckler, 752 F.2d

1099, 1101 (5th G r. 1985). The ALJ found that DuPont, at age
forty-six, is to considered "a younger individual under the
Regul ations” with a seventh-grade education. The ALJ reasoned

however, that although she had skills of her past enploynent, to
which she could not return, her residual functional capacity
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allowed her "to do a full range of sedentary work." After
reviewing all the factors, the ALJ found that DuPont's claimfor
disability was unsubstanti ated, since it was based upon al |l egati ons
of pain that were exaggerated and not supported by objective
findings in light of her daily activities and the physicians'
medi cal determ nations. The finding by the ALJ is anply supported
by DuPont's own testinony regarding her daily activities, the
medi cal records, and reports. Such activities, e.g., cooking,
cleaning, and doing the laundry, reflect DuPont's ability to
perform sedentary worKk.

Al though the ALJ's decision is supported by substantial
evidence in the record, Dupont asserts that because the ALJ
concl uded that she could performthe full range of sedentary work,
W t hout considering that sone of these activities require stooping
and the use of hands and fingers, he inproperly did not consider
her manipulative |[imtations of reaching, grasping, pushing and
pul I'i ng, and nunbness of the right arm Dupont asserts that when
non-exertional inpairnments are denonstrated, the ALJ is prevented
from relying solely upon the GRIDS but nust consult expert
vocational testinony for a determnation of alternative occupa-
tions.

Jobs in the national econony are classified as sedentary,
light, nmedium heavy, and very heavy in ternms of the physica
exertion requirenents. 20 CF. R 8 416.967. Sedentary work neans
that the person |lifts no nore than ten pounds and requires only

occasi onal standing and wal king. 20 C.F.R § 404.1567. The ALJ's
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finding at step five, i.e., that Dupont could perform sedentary
work, is supported by the congruent nedi cal evidence in the record
and by Dupont's testinony regarding her daily activities. "Wen
the claimant suffers only fromexertional inpairnments or his non-
exertional inpairnments do not significantly affect his residua
functional capacity, the ALJ may rely excl usively on the Guidelines
in determning whether there is other work available that the
claimant can perform" Selders, 914 F.2d at 618. Furthernore, 20
C.F.R § 416.966(e) provides,

Use of vocational experts and other specialists. |If the

i ssue in determ ning whether you are di sabl ed i s whet her

your work skills can be used in other work and the

speci fic occupations in which they can be used, or there

is asimlarly conplex issue, we [the SSA] may use the

services of a vocational expert or other specialist. W

W || decide whether to use a vocational expert or other

speci al i st.

In Hernandez v. Heckler, 704 F.2d 857 (5th Cr. 1983), the

claimant applied for disability benefits as a result of an
acci dental back injury. Id. at 859. The ALJ determ ned that
Her nandez's exertional inpairnments prevented his return to his
former enpl oynent but that he could performsedentary work because

his vocational characteristics coincided with the Mdical Voca-

tional Quidelines. Her nandez challenged the ALJ's decision,
arguing that the guidelines were inapplicable or of limted use
because of his non-exertional limtations. 1d. at 861. Simlarly

to Dupont, Hernandez asserted that the ALJ had not consi dered what

wor k existed for a person having a conbination of inpairnents.
Quoting 20 C. F.R subpart P, app. 2, 8 200.00(e)(2), the

district court noted that "in these conbi nati ons of non-exertional
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and exertional |imtations which cannot be wholly determ ned under
the rules in this Appendix 2, full consideration nust be given to
all of the relevant facts in the case in accordance wth the
definitions of each factor in the appropriate sections of the
regul ations. " The court concluded that the ALJ had found that
Her nandez's exertional limtations did not anount to a disability
under the guidelines, nor did his non-exertional I[imtations affect
the maxi mum sustained work capability for sedentary worKk. We
affirmed, noting that the ALJ considered his inpairnents as a whol e
and determned that the latter did not incapacitate Hernandez from
sedentary work. 704 F.2d at 862.

In this case, the ALJ eval uated both Dupont's exertional and

non-exertional inpairnents. The medi cal docunentation did not
substantiate her exertional inpairnents, as she was found by
Dr. Kilroy not to be in acute distress. Dr. Gemllion indicated

that Dupont is able to |lift and carry up to ten pounds and is able
to stand and wal k three hours and sit indefinitely within an eight-
hour period but that she cannot clinb, craw, push, or pull. The
other |imtations he noted were heights, noving nachinery,
tenperature extrenes, chemcals, dust, funes, and humdity.
Dr. Webre noted that Dupont "should have no restrictions sitting,
standing and wal king. It appears that this [ ady should be able to
lift and carry up to 40 to 45 pounds occasionally."

Therefore, the ALJ did not err in his discretionary decision
not to consult vocational expert testinony, as Dupont's non-

exertional inpairnments are not substantiated by nedical evidence
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and do not affect her residual functional capacity to perform

sedentary work. See Selders, 914 F.2d at 618. The ALJ's analysis
of Dupont's disability and the denial of benefits conport wth
rel evant | egal standards. Accordingly, we do not disturb the
district court's finding that DuPont is not eligible for disability
benefits under the Social Security Act. The judgnent is AFFI RVED
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