IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5629

JACK CRAVEN d/ b/a CRAVEN TRUCK CENTER
Pl ai ntiff-Appellant,
ver sus
UNI TED STATES OF AMERI CA,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Western District of Texas
SA 91 CV 907

(June 14, 1993)
Before JOHNSON, JOLLY, and JONES, Crcuit Judges.
PER CURI AM *

Jack Craven d/b/a Craven Truck Center appeals the district
court's grant of summary judgnent in favor of the governnent, which
dism ssed his suit for a refund of overpaid excise taxes. Craven
clains he made an "informal" request for refund by deducting the
al l eged overpaid anmount fromhis tax liability and by including a
note with his return stating that the credit was for "overpaynent

in previous quarters.” Holding that Craven did not nmake an

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



"informal" request for refund, the district court granted the
governnent's notion to dismss for lack of subject matter
jurisdiction, pursuant to Internal Revenue Code section 7422
After due consideration, we affirm the judgnent of the district
court.
I

Jack Craven operates a retail store, Craven Truck Center, in
Gonzal es, Texas, at which he sells diesel fuel. The sale of diesel
fuel is subject to a per gallon federal diesel excise tax, and
Craven (as the taxpayer) filed quarterly federal excise tax returns
on di esel sales from 1983-1987. On January 27, 1988, Craven filed
an excise tax return for the last quarter of 1987. On line 6 of
that form whichis |abelled "[o0]verpaynent fromprevious quarter,"
Craven wrote the figure $6,246.13. In an attached note, he
explained that the figure stated on line 6 was a "credit
taken...for overpaynent in previous quarters of the Federal Excise
tax on diesel fuel." He did not specify the quarters in which he
overpaid the taxes. Craven offset the $6,246.13 against his
reported liability for the last quarter of 1987, $6,077.70, and
carried forward the remai ning $168.43 "credit."

On Septenber 8, 1989, Craven filed four anended excise tax
returns for the last two quarters of 1985 and the first two
quarters of 1986, claimng refunds for each of those quarters. On

Decenber 14, 1989, the IRS issued a notice of disallowance to



Craven disallowng the four refund clainms because they were
"untinely filed."

On August 30, 1991, Craven filed the instant suit for refund.?
He clains that he overpaid excise taxes for each quarter between
January 1983 and June 1987, with the exception of the quarter
endi ng Septenber 30, 1986,2 resulting in a total overpaynent of
$6, 206. 44. Accordingly, Craven seeks a refund of $6, 206.44.3

The governnent filed a notion to dism ss the suit for |ack of
subject matter jurisdiction. Section 7422 of the Internal Revenue
Code requires a taxpayer to file a tinely claimfor refund before

he files a refund suit. The governnent argued that the anended

Proper Internal Revenue Code procedures state that in order
to bring a claimfor refund in federal district court, the
t axpayer nmust pay the assessnent in full, file a claimfor refund
of the anpbunt paid, and if the claimis not acted upon within six
months, he may bring a tinely suit for refund in the appropriate
district court or in the clains court. 26 U S.C. 886511, 6532,
7422; Flora v United States, 362 U S. 145, 146 (1960). Nowhere
in the record or briefs filed inthis case is it stated that
Craven foll owed these procedures and paid the assessnent agai nst
himin full. W assunme, however, that Craven did in fact make
this paynent, because if he did not, he of course would have no
claimfor refund.

2Craven all eges that he underpaid that quarter's excise
taxes in the anmount of $37.05. H's total alleged overpaynent
reflects a deduction of this anount.

3ln his conplaint, Craven sought a refund of $6,206.44 and

stated that he had entered that amount on his return for the
fourth quarter of 1987. The actual figure entered on the return,
however, was $6, 246.13. According to the governnment's brief,
this discrepancy is not explained in the record. The magistrate
judge stated in his order that he believed that the $6, 246. 13
figure included an overpaynent fromthe third quarter of 1987
that Craven did not include in the conplaint.



excise tax returns for the | ast two quarters of 1985, and the first
two quarters of 1986 were not filed within three years of the
filing of the returns in question or within tw years of the
rel evant paynents, as is required by |IRC section 6511(a). The
governnent further argued that the excise tax return Craven filed
for the last quarter of 1987, on which he cl ai ned the "overpaynent"
on line 6 for $6,246.13, did not constitute either a formal or
informal refund claimw th respect to any of the quarters at issue.
Craven argued that the return he filed for the | ast quarter of 1987
constituted a refund claim either formal or informal, for all
quarters at issue, and thus he had nmade a tinely claim

After converting the notionto dismss to a notion for summary
judgnent, the district court held that it |lacked jurisdiction to
hear Craven's suit. The court found that, although the anended
excise tax returns constituted formal clainms for refund, they were
not tinely filed pursuant to section 6511(a). The court further
held that Craven's return for the last quarter of 1987 did not
constitute either a formal or an informal refund claimfor any of
the quarters at issue. Accordingly, the court granted judgnent in
favor of the governnent and di sm ssed Craven's suit with prejudice.

Craven appeals, and he argues only that his 1987 fourth
quarter excise tax return in conbination wth subsequent
communi cations with the IRS constituted an informal claim for
refund. Thus, he argues that the district court erred in granting

summary judgnent based on want of jurisdiction.






|1
We review the district court's grant of sunmmary judgnent de
novo. The district court granted summary judgnent after finding
that because Craven failed to conply wth the statutory
prerequisites of filing a tinely claimfor refund, the court was
W t hout subject matter jurisdiction.
"Taxpayer suits for refunds are governed, in part, by the

principles of sovereignimunity." Mllette Bros. Const. Co., Inc.

v. US. , 695 F.2d 145, 155 (5th Cr. 1983). Wen the United States
has not consented to suit, the court lacks jurisdiction over the
subject matter of the suit and di sm ssal of the action is required.

United States v. Dalm 494 U. S. 596, 608, rehearing denied, 495

U S 941 (1990). The United States may condition its consent as it
deens appropriate and may insist upon conpliance wth those

conditions. Soriano v. United States, 352 U S. 270, 276 (1957).

This consent is strictly construed, and the burden is on the
taxpayer to denonstrate conpliance with the terns of the statute
under which the United States consented to be sued. Humel v.
Townsend, 883 F.2d 367, 369 (5th G r. 1989).

The United States has consented to be sued for tax refunds,
but only when the taxpayer follows the conditions set forth in

section 7422(a) of the Internal Revenue Code. Mllette Bros., 695

F.2d at 155. Section 7422(a) provides:

No suit or proceeding shall be maintained in any court
for the recovery of any internal revenue tax alleged to
have been erroneously or illegally assessed or col |l ect ed,



or of any penalty clained to have been coll ected w thout

authority,...until a claimfor refund or credit has been
duly filed with the Secretary, according to...law. ..and
the regul ati ons of the Secretary established in pursuance
t her eof .

Correspondi ngly, Treasury Regulation Section 301.6402-2(b)(1)
provi des:

No refund or credit will be allowed after the expiration
of the statutory period of limtation applicable to the
filing of a claim therefor except upon one or nore
grounds set forthinaclaimfiled before the expiration
of such period. The claimnust set forth in detail each
ground upon which a credit or refund is clai ned and facts
sufficient to apprise the Conm ssi oner of the exact basis
t her eof . The statenent of grounds and facts nust be
verified by a witten declaration that it is rmade under
the penalties of perjury. A claimwhich does not conply
wth this paragraph wll not be considered for any
purpose as a claimfor refund or credit.

Pursuant to these provisions, it has | ong been established that the
filing of a tinely claim for refund is a jurisdictional
prerequisite to the filing of suit for refund. Dalm 494 U. S at
602.
Section 6511(a) of the Code prescribes the general tinelimts
for filing a claimfor refund:
Claimfor credit or refund of an overpaynent of any tax
inposed by this title...shall be filed by the taxpayer
wthin 3 years fromthe tine the return was filed or 2
years fromthe tinme the tax was paid, whichever of such
periods expires the later....
Sections 7422 and 6511 nust be strictly construed because the

statutory terns of consent define the court's jurisdiction. Dalm

494 U. S. at 608; Gustinv. US 1.RS., 876 F.2d 485, 488 (5th Gr

1989); Zernial v. U S., 714 F.2d 431, 434 (5th Cr. 1983). Thus,




a taxpayer who files an adm nistrative claimfor refund outside the
applicable tinme period is ordinarily barred frompursuing a refund
suit in a district court regardless of the substantive nerits of
his claim

The informal claimdoctrine allows the conm ssioner to waive
the requirenents of the Treasury Regul ati ons governing clains for
refund. Al though the doctrine allows recognition of clains that
are not in technical conpliance with the prescribed fornms, such
clai ns nust nonethel ess neet certain requirenents of clarity and

specificity in content. Kales, 314 U S. at 194-97; Bauer v. U. S,

594 F. 2d 44, 46 (5th Cr. 1979); Stoller v. United States, 444 F. 2d

1391, 1393 (5th Gr. 1971). For the taxpayer successfully to bring
a refund suit on the basis of an informal claim there should be
sone evi dence of a waiver by the I RS of the formal requirenents set
forth in the Treasury Regul ations, such as evidence that the IRS
accepted and treated the informal claim as a claim for refund

notw thstanding the deficiencies. Angelus MIlling Co. .

Commi ssioner, 325 U. S. 293, 296-98 (1945), rehearing denied, 325

U S. 895 (1945); see also Kales, 314 U S at 194-97; Tobin v.

Tom i nson, 310 F.2d 648, 651-52 (5th Gr. 1962), cert. denied, 375
U S. 929 (1963).

The underlyi ng purpose of section 7422 and its correspondi ng
regulations is to assist in the admnistrative handling of clains
for refund and to avoid the necessity of filing a civil action on

the claim Dahlgren v. U S., 553 F.2d 434, 441 (5th Cr. 1977);




Stoller, 444 F. 2d at 1393. An informal claimnust be in witing or
have a witten conponent to insure adequate notice and provide a
focal point for examnation of the dispute. An informal claim
"shoul d adequately apprise the Internal Revenue Service that a

refund is sought and for certain years." Anerican Radiator &

Standard Sanitary Corp. v. United States, 318 F.2d 915, 920 (Ct.

Cl. 1963); see also Gustinv. United States, 876 F.2d 485, 488 (5th

Cr. 1989). A witten claimis required because nmany different
people may work on a particular case, and the fact that a refund
has been cl ai med nust be ascertainable fromthe file. Qustin, 876
F.2d at 488. "Therefore, the Internal Revenue Service need only
take a witten claimfor a refund at face value." Qustin, 876 F.2d

at 488; see also Al abama By-Products Corp. v. Patterson, 258 F.2d

892, 900 (5th Cir. 1958), cert. denied, 358 U.S. 930 (1959). It is

not enough that the IRS has information fromwhich it coul d decide
that the taxpayer is entitled to, or mght desire, a refund; a
refund cl aim cannot be established by inputing such know edge to
the IRS. See Qustin, 876 F.2d at 488. "[T]he fact that a refund
has been cl ai med nust be ascertainable fromthe file." Qustin, 876
F.2d at 488.

In Stoller, this court rejected an informal claimwhere the
taxpayers "failed to specify the nature of their clain and "fail ed
to allege any facts to support it." Stoller, 444 F.2d at 1393.
"The Comm ssi oner should not be left to his own devices in order to

di scover the precise nature of a taxpayer's claim and thus be



pl aced in a position of having to hazard a guess.” [d. In Brown

V. United States, 890 F.2d 1329 (5th Cr. 1989), this court held

that "[a] bsent a waiver by the Governnent, a taxpayer is barred
fromraising in a refund suit grounds for recovery not clearly and
specifically set forthinits claimfor arefund." Brown, 890 F. 2d
at 1346.

1]

On appeal, Craven's only argunent is that the excise tax
return he filed for the last quarter of 1987, along with an
expl anatory note, constitute an informal claimfor refund of the
over paynents of excise taxes that he alleges he nade. He cites the
GQustin case for the proposition that in determ ning whether a
witing is sufficient to constitute an informal claimfor refund,
each case nust be decided on its own particular set of facts, and
that the witing should not be given a crabbed or |iteral neaning.
Qustin, 876 F.2d at 488-489.

Unfortunately, given the authority we have cited above,
Craven's excise tax return and the acconpanying note in no way
constitute an informal refund claim wth respect to any of the
quarters at issue: they sinply are not sufficiently specific to
apprise the comm ssioner that a refund is being sought.* Wth

Craven's bare-bones notations, a reviewi ng agent would first have

“The note states that it serves "to explain the credit taken
in Part 11, line 6 of Form 720. The credit taken is for
overpaynent in previous quarters of the Federal Excise tax on
di esel fuel."

-10-



to determ ne whether the I RS had i ndeed previously determ ned that
Craven was entitled to a refund, and then, after ascertaining that
it had not, nmake an extensive inquiry to determ ne in what anounts
and for which quarters Craven was claimng a refund, and why he
t hought he was entitled to one. The docunents do not state the
specific quarters at issue or the specific anmounts at issue with
respect to each quarter. Even if the witings were sufficient to
put the governnent on notice that a refund was being clained, a
revi ewi ng agent woul d have no i dea of where to begin investigating
whet her a refund was in fact due.

Craven al so asserts that he relied on the fact that the IRS
treated his excise tax return as a claimfor refund. He cites no
evi dence, however, to support this assertion. |In fact, the IRS s
actions indicate that it did not recognize Craven's tax return as
an informal request for refund. This claimhas no nerit.

In sum Craven's actions do not satisfy the statutory or
jurisprudential requirenents for an informal refund claim I n
fact, the law in this area seens to have devel oped to prevent
exactly the type of claimthat this case presents. As we have set
out above, our authorities require that a taxpayer nust do nore
than Craven has done to successfully claimthat he has informally
requested a refund fromthe |IRS.

|V
The district court was correct in dismssing Craven's claim

for a refund for overpaynent of excise taxes for |lack of

-11-



jurisdiction. Craven did not satisfy the mninml requirenents for
filing arefund claim either formal or informal, and thus did not
meet the jurisdictional prerequisite to the filing of a suit for

refund. Thus, the district court's judgnent is

AFFI RMED
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