IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7041

VARM CON | NDUSTRI ES, | NC.,
Pl ai ntiff-Appellee,
vVer sus

NATI ONAL UNI ON FI RE | NSURANCE COMPANY
OF PI TTSBURGH, ET AL.,

Def endant s,
CALI FORNI A UNI ON | NSURANCE COVPANY,
Def endant - Appel | ant.

Appeal fromthe United States District Court for
the Southern District of Texas
( CA- B- 90- 206)

(February 19, 1993)
Bef ore REAVLEY, KING and WENER, C rcuit Judges.
PER CURI AM *
This case was renoved fromstate court by virtue of
diversity jurisdiction. There is diversity jurisdiction and the
federal court should accept the case unless Varm con | ndustries,

Inc. is an insured under the excess insurance policy of

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



California Union |Insurance Conpany, which policy requires the
insurer to submt to the insured' s choice of forum The sane
guestion, whether Varm con is an insured under the policy, wll
determ ne coverage and liability )) the central issue of the

| awsui t .

The district judge remanded the case for the issue to be
deci ded by the state court, but in doing so has not grounded the
remand on any legal basis. W are forced to remand to the
district court to proceed with it or to remand to the state court

on sone contractual or statutory ground. See MDernott |ntern.

v. Lloyds Underwiters of London, 944 F.2d 1199 (5th Cr. 1991).

VACATED AND REMANDED



