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For the Fifth Crcuit
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Summary Cal endar

Janmes D. Logan, ET AL,
Plaintiffs,
Janmes D. Logan,

Pl ai ntiff-Appellant
VERSUS
Lee Roy Bl ack, Conm ssioner,

M ssi ssi ppi Departnent of Corrections, ET AL,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Northern District of M ssissippi
(GC-90-280-B-0O

( January 21, 1993 )

Bef ore THORNBERRY, HI G3 NBOTHAM and BARKSDALE, Circuit Judges.
THORNBERRY, Circuit Judge":
Janes D. Logan, a prisoner housed in the protective custody

unit of the M ssissippi Departnent of Corrections, contends that

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



the district court abused its discretionindismssing as frivol ous
his clainms concerning denial of privileges. W hold that Logan's
clains regarding cold food and deni al of access to legal materials
were properly dism ssed as frivol ous; however, his remaining cl ai ns
have not been adequately devel oped to support the concl usion that
they are frivol ous. Accordingly, we Affirmin part, Vacate in
part, and Remand for further proceedings consistent with this

opi ni on.

Facts and Prior Proceedi ngs
The protective custody unit houses those inmates who are in
need of protection fromother inmtes. Logan and other prisoners
filed this 42 U S.C. 8§ 1983 action pro se and in forma pauperis
claimng that they are being denied privileges that are afforded to
the general prison popul ation w thout good reason. Specifically,
Logan al |l eged:
(1) that visitation is nore restricted than visitation for
the general prison popul ation;
(2) that protective custody inmates are not allowed to
possess certainitens that the other i nnmates nmay possess;
(3) that their exercise and conmunal tinme are nore restricted

than the general popul ation inmates;
(4) that their neals are usually served col d;

(5) that they are placed in unnecessary restraints every tine
they | eave their cells;

(6) that they have inadequate access to toiletry itens;

(7) that their use of the prison law library is too

restricted.
The district court dismssed the action as frivol ous pursuant

to 28 U S.C. 8§ 1915(d) w thout any devel opnent or exploration of



any of the clains through a Spears! hearing or otherw se.

About this sanme tine, two other protective custody prisoners
brought an action alnost identical to Logan's action and their
action was also dismssed as frivolous. See Scrivner V.
M ssi ssippi Dept. of Corrections, No. 91-7204 (5th GCr. Cct. 9,
1992) .2 They appealed the dismssal by the district court.
Appel  ant Logan's appeal was originally consolidated with their
appeal, however, Logan failed to file a brief in that appeal
Therefore his appeal was dism ssed for failure to prosecute. See
Scrivner, supra. Logan's appeal was reinstated after the opinion

in Scrivner had issued.

Di scussi on

A section 1915(d) dismssal is reviewed for abuse of
discretion.® A district court may dismss a claimas frivolous if
it lacks an arguable basis in law or in fact. Ancar v. Sara
Plasma, Inc., 964 F.2d 465 (5th Cr. 1992). W construe Logan's
allegations as true and view themin the |ight nost favorable to
hi m Foulds v. Corley, 833 F.2d 52, 53 (5th Gr. 1987). A
dism ssal by the district court is premature if the conpl aint, when
viewed in the light nost favorable to the plaintiff, states a

colorabl e claim | d.

! Spears v. McCotter, 766 F.2d 179 (5th Cr. 1985).
2 Scrivner is an unpublished opi nion.

S Denton v. Hernandez, __ U.S. _, 112 S.Ct. 1728, 118 L. Ed. 2d
340 (1992).



Logan's allegations are nearly identical to those nade in
Scrivner. In Scrivner, we held that the district court properly
dismssed as frivolous a claim that a prisoner's neals were
sonetinmes served cold. The Constitution only requires that
prisoners be served food that provides adequate nutrition. Geen
v. Ferrell, 801 F.2d 765, 770 (5th Cr. 1986). Ther ef or e,
Appellant's claimthat his food is sonetines served cold, is not a
violation of his constitutional rights, and as such does not state
a cognizable claim under 28 U S. C. 1983.% Li kewi se, Logan's
conplaint that he is hindered by being physically restrai ned when
he is inthe law library does not allege a viable claimof denial
of access to the courts. See Mann v. Smth, 796 F.2d 79, 84 (5th
Cr. 1986); Tubwell v. Giffith, 742 F.2d 250, 252 (5th Cr. 1984).
Only if Logan could show that the physical restraints effectively
bl ocked neaningful access to the courts, would a problem of
constitutional dinensions be presented. Tubwell, 742 F.2d at 252.
Logan cannot show this for several reasons. First of all, Logan
has perfected his appeal to this court, therefore, he as not been
deni ed access to the courts. Mann, 796 F.2d at 84. Secondl vy,
Logan admts he was able to go to the library, and even though he
was physically restrained to a chair, other inmates hel ped hi mget
the books off the shel ves. Therefore, Logan had access to the

books. See Tubwel |, 742 F.2d at 252. Further, Logan was not deni ed

4 There are two essential elenents of a § 1983 claim (1) the
conduct in question nust be commtted by a person acting under
color of state law, and (2) the conduct nust deprive the plaintiff
of a right secured by the Constitution or the laws of the United
States. Martin v. Thomas, 973 F.2d 449, 452 (5th Cr. 1992).

4



access to the courts sinply because he had to wait in line to get
t he books. He is in the court system now and has suffered no
prej udi ce.

Finally, Logan's additional clains regarding visitation
privileges, restricted exercise and socializing, restrictions on
personal itens, unnecessary restraints, and inadequate access to
toiletry itens have not been devel oped adequately to permt the
conclusion that they are frivolous. Al though a security
justification for the challenged restrictions mght well exist,
that need cannot be presuned. QG her circuits have found that
clains simlar to Logan's were not frivol ous. See Divers V.
Departnent of Corrections, 921 F.2d 191 (8th Cr. 1990); WIIlians
v. Lane, 646 F. Supp. 1379 (N.D. IIl. 1986), aff'd, 851 F.2d 867
(7th Gr. 1988), cert. denied, 488 U S. 1047 (1989); Nadeau V.
Hel genoe, 561 F.2d 411 (1st Gr. 1977). 1In light of these cases,
there is at least an arguable basis for the clainms, precluding
their dismssal as frivolous. Accordingly, further devel opnent of
these clains is necessary.

In addition, upon remand, we recommend consolidation of
Logan's renmai ning causes of action with Scrivner's case as they
rai se identical issues. See Scrivner, supra.

Concl usi on
W AFFIRM the dism ssal of the plaintiff's clains regarding
food and ability to use the |ibrary, but VACATE the di sm ssal of
their remaining clains, and REMAND for further proceedings

consistent with this opinion.



