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PER CURI AM *

Sherri L. Wallingford appeals her sentence and the denial of
her notion to continue sentencing. W AFFIRM
| .
VWal | i ngford pl eaded guilty to use of a tel ephone to facilitate
the comm ssion of a felony offense (distribution of a controlled
subst ance), and tax evasion, in violation of 21 U S.C. §8 843(b) and

26 U.S.C. § 7201, respectively. On the day of her sentencing, she

Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, the court has determ ned
that this opinion should not be published.



moved to substitute retained counsel for court-appointed counsel,

and for a continuance to all ow her retai ned counsel tine to revi ew

and file objections to the pre-sentence report (PSR). The court
granted the notion to substitute counsel, but denied the
cont i nuance. It did, however, allow her appointed counsel to

participate as co-counsel at sentencing; and he took an active
rol e. VWl | ingford was sentenced to, inter alia, concurrent 16-
mont h i nprisonnment terns for each count.
.
A

VWl lingford contends that the district court inproperly
i ncreased by two her offense | evel for the tax evasi on count, under
US S G 8§ 2T1.1(b)(1), and that, therefore, her total offense
| evel should have been 12, rather than 14. Because she did not
raise this issue in the district court, we review only for plain
error. See United States v. Brunson, 915 F.2d 942, 944 (5th Cr.
1990) .

The offense |evel for the tel ephone count was cal cul ated at
12; that for the tax evasion count at 10 (eight plus the two-|evel
adj ust nent noted above). Because Wallingford was convicted of two
counts that were not closely related under U S. S.G § 3D1.2, the
greater of the two offense levels -- 12 for the tel ephone count --
was used in calculating her total offense level, with tw |evels
added, pursuant to U.S.S.G 8§ 3D1.4, resulting in a total offense
| evel of 14. (Wallingford was | ater granted a two-I| evel acceptance

of responsibility reduction.) Thus, the offense |l evel for the tax



evasion count was disregarded in the total offense |[evel
cal culation, and any error nmade in its calculation was harm ess.
In sum there was no plain error.
B

VWl | i ngford next contends that the district court erred in
denyi ng her notion to continue the sentencing, and that, therefore,
her retained counsel had insufficient time to review the PSR and
file objections. (Her retained counsel did, however, participate
fully at sentencing. Anong other things, he took testinony from
Wal | i ngford and presented argunent.) |In order to prevail on this
i ssue, she nust show that the district court abused its discretion
and that she suffered prejudice as a result. United States v.
Peden, 891 F.2d 514, 519 (5th Gr. 1989). As discussed above, her
bel ated chal |l enge to the cal cul ati on of her sentence, rai sed by her
substituted/retained counsel, |acks nerit. And, this is the only
new obj ection made by that lawer. 1In short, Wallingford was not
prejudi ced by the denial of the continuance. Accordingly, this
contention, too, lacks nerit.

L1,
For the foregoing reasons, the judgnent is

AFFI RVED.



